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The  President’s  Letter 

To  THE  Members  of  the  Federal  Communications  Bar  Association 

Seven  months  have  passed  since  my  last  letter  to  the  members  of 
this  Association.  In  that  letter,  I  predicted  “significant  changes  in  the 
Communications  Act  and  in  the  policies  and  practices  of  the  Federal 
Communications  Commission,”  and  observed  that  “The  Communications 
Act  Amendments,  1960,  appear  to  be  but  a  forerunner  of  changes  to 
come.” 

Significant  changes  in  the  Communications  Act  were  proposed  by 
President  Kennedy’s  Reorganization  Plan  No.  2,  submitted  tt»  Congress 
on  April  27,  1961.  In  his  letter  of  transmittal.  President  Kennedy  stressed 
the  need  for  improved  efficiency,  particularly  in  hearings,  and  proposed 
to  grant  the  Chairman  sweeping  authority  to  delegate  many  of  the  re¬ 
sponsibilities  and  duties  of  the  Commission  to  boards  or  individual  mem¬ 
bers  of  the  Commission  and  to  boards  or  individual  employees  of  the 
Commission. 

With  but  few  exceptions,  witnesses  testifying  on  Reorganization 
Plan  No.  2  opposed  the  plan  and  urged  that  any  changes  in  the  Com¬ 
munications  Act  be  accomplished  through  the  normal  legislative  process. 
Even  before  the  plan  was  vetoed  by  Congress,  legislation  to  achieve 
many  of  the  objectives  of  the  plan  was  introduced  in  both  houses  of 
Congress. 

The  Association  participated  most  actively  in  all  of  the  hearings  on 
the  reorganization  plan  and  the  various  bills.  While  agreeing  with  all 
other  witnesses  that  substantial  improvements  in  the  hearing  practices 
and  procedures  of  the  Commission  were  required,  the  Association’s 
spokesmen  expressed  the  views  that  improvements  in  the  nonhearing 
practices  and  procedures  were  even  more  imjxirtant  and  that  most,  if 
not  all,  of  the  required  improvements  could  be  achieved  without  legisla¬ 
tion.  The  Association  strenuously  opposed  the  proposal  to  abolish  the 
right  of  at  least  one  review  of  an  examiner’s  initial  decision,  the  proposal 
to  abolish  oral  argument,  and  the  proposal  to  permit  review  of  an  ex¬ 
aminer’s  initial  decision  by  an  employee  or  board  of  employees  of  the 
Commission  unless  the  reviewer’s  qualifications  and  experience  exceed 
those  of  the  examiner.  With  respect  to  the  proposal  that  the  Commission 
could  consult  with  and  obtain  recommendations  from  its  review  staff. 
General  Counsel  and  Chief  Engineer  in  adjudicatory  hearings,  the  Associ- 
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ation  s  spokesmen  testified  that  there  was  a  difference  of  opinion  among 
the  Association’s  members  on  the  proposal.  The  legislation  finally  en¬ 
acted,  which  was  signed  and  became  effective  August  31,  1961,  incorpo¬ 
rated  most  of  the  recommendations  of  the  Association. 

It  is  with  much  regret  that  I  report  that  few  significant  improvements 
in  the  practices  and  procedures  of  the  Commission  have  been  made 
during  my  term  in  office.  The  reason  for  the  lack  of  substantial  progress 
is  that  the  Commission  is  awaiting  the  conclusion  of  a  management  study 
being  made  by  an  outside  consulting  organization. 

On  the  brighter  side  are  the  delegation  of  additional  authority  to 
the  Chief  Hearing  Examiner  and  to  the  chiefs  of  the  various  bureaus,  the 
preparation  and  adoption  of  many  final  decisions  in  simplified  form,  more 
expeditious  disposition  of  interlocutory  matters,  and  the  elimination  of 
hearings  on  most  applications  by  Class  IV  stations  to  increase  daytime 
power  from  250  watts  to  one  kilowatt. 

The  establishment  of  a  scholarship  is  under  study  by  a  special  com¬ 
mittee  and  a  report  at  the  annual  meeting  is  expected. 

The  luncheons  held  so  far,  although  few  in  number,  have  been  an 
outstanding  success.  The  speakers  and  their  messages  have  been  timely, 
the  new  location  has  met  with  unanimous  approval,  and  the  attendance 
has  been  larger  than  ever. 

The  annual  outing  also  was  a  tremendous  success  with  a  new  at¬ 
tendance  record  established  and  with  greater  participation  than  ever 
in  all  events,  athletic  and  otherwise.  The  perfect  weather,  the  excellent 
facilities,  and  the  hard  work  of  the  committee  were  responsible. 

In  closing,  I  wish  to  extend  my  sincere  thanks  to  the  members  of 
the  various  committees  and  the  members  of  the  Association  for  the 
assistance  and  support  they  have  given  me  throughout  the  year. 


Most  sincerely, 


Robert  M.  Booth,  Jr. 
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Economic  Considerations  in  Licensing  of 
Radio  Broadcast  Stations 

Frederick  W.  Ford* 

During  the  past  year  and  a  half  the  Commission  and  the  Congress 
have  taken  a  number  of  actions  to  create  a  more  favorable  climate  for  the 
improvement  of  radio  and  television  programs.  The  Commission’s  state¬ 
ment  of  program  policy  in  July  1960  is  perhaps  the  most  outstanding  of 
tliese  actions.  The  basic  purpose  and  philosophy  of  that  statement  is  to 
stimulate  broadcasters  to  ever-increasing  efforts  to  meet  the  program 
needs  of  the  areas  they  serve  and  thus  to  better  carry  out  their  primary 
obligations  of  serving  the  public  interest. 

In  television  we  are  operating  in  an  economy  of  scarcity  of  stations. 
We  have  formulated  plans,  pohcies,  and  legislative  proposals  which,  if 
carried  out  or  enacted,  will  substantially  improve  or  solve  this  problem 
in  the  next  few  years.  I,  therefore,  perceive  no  permanent  impediment  to 
the  continuation  of  improved  programming  on  this  score. 

On  the  other  hand,  we  are  operating  in  an  economy  of  saturation 
of  radio  stations  in  many  p>opulous  areas.  If  we  continue  present  policies 
for  licensing  radio  stations  and  the  number  of  radio  stations  continues 
to  multiply  we  may  find  that  in  spite  of  our  efforts  to  create  a  better 
climate  for  improved  programming,  existing  engineering,  allocation  or 
processing  policies  may  neutralize  our  actions.  This  may  come  about 
by  reason  of  pre-occupation  by  station  management  with  economic  sur¬ 
vival  and  a  financial  inability  to  concentrate  on  the  needs  of  their 
service  areas  instead  of  their  emptying  pocketbooks. 

It  would  be  well  at  this  point  to  refer  to  the  revenue  and  income  of 
radio  stations  in  the  period  1946-1960  to  demonstrate  this  point. 

In  1946  there  were  996  stations  which  increased  more  than  three 
times  to  3,451  stations  in  1960.^  Excluding  networks  and  the  stations 
which  they  own  and  operate,  total  broadcast  revenues  only  increased  a 
little  more  than  twice  from  $220,584,000  in  1946  to  $528,834,000  in  1960.^ 
It  is  important  to  note  that  even  with  this  increase  of  2,455  broadcast 

*  Commissioner,  Federal  Communications  Commission.  ( Address  before  the 
Kentucky  Broadcasters  Association,  Lexington,  Ky.,  October  19,  1961). 

1  All  statistics  exclude  network  owned  and  operated  stations. 

2  All  figures  are  based  on  Commission  reports  which  are  not  made  on  a  imiform 
accounting  system,  and  1960  figures  are  prehminary. 
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stations  in  14  years,  income  before  state  and  federal  taxes  decreased  from 
$57,122,000  in  1946,  to  $51,281,000  in  1960.  The  change  in  the  source 
of  this  revenue  to  predominantly  local  time  sales  is  also  significant. 

In  1946,  21%  of  total  time  sales  of  broadcast  stations  was  network, 
31%  national  spot,  and  48%  local.  By  1959,  network  time  sales  decreased 
to  2%,  national  spot  sales  remained  the  same  —  31%,  and  local  time  sales 
increased  to  67%.  Thus,  the  average  revenue  for  stations  in  1946  was 
$221,000  with  average  income  for  each  station  $57,100.  These  figures 
dropped  in  1960  to  $153,200  and  $14,900,  respectively.  Although  many 
large  stations  maintained  a  good  earning  record  in  1960,  we  know  that 
on  the  basis  of  reports  to  us  more  than  one-third  of  the  standard  broad¬ 
cast  stations  in  the  country  reported  an  operating  loss  in  1960. 

Whether  or  to  what  extent  the  Commission  should  take  into  account 
the  ability  of  a  community  to  support  an  additional  broadcast  station 
has  been  one  of  the  most  persistent  and  difficult  questions  in  the  entire 
field  of  broadcast  regulation.  It  has  been  widely  debated  in  years  past, 
and  has  been  the  subject  of  a  number  of  Commission  pronouncements 
and  several  important  judicial  decisions.  Judging  from  talks  with  broad¬ 
casters,  from  comments  filed  in  connection  with  our  proposed  program 
form  and  from  other  sources  it  seems  to  me  that  the  subject  is  once  again 
assuming  importance  in  the  thinking  of  those  who  are  directly  concerned 
with  the  health  of  the  industry. 

A  review  of  the  Commission’s  practice  in  considering  the  impact  of 
new  competition  on  existing  stations  shows  that  it  has  varied  widely  over 
the  years. 

During  the  thirties,  the  Commission  regularly  took  into  account  the 
nature  and  extent  of  economic  injury  which  would  be  caused  to  existing 
stations  by  the  grant  of  a  new  application.  It  can  be  said  in  a  narrow 
sense  that  the  Commission  never  denied  an  application  solely  because  it 
would  inflict  financial  harm  on  an  existing  station.  Nevertheless,  applica¬ 
tions  were  frequently  denied  on  the  related  ground  that  insufficient 
public  need  had  been  shown  for  the  proposed  service.  A  law  review 
study  published  some  years  ago  showed  that  86  applications  were  denied 
for  this  reason  during  the  years  1937-38.®  The  following  “Crounds  for 
Decision”  in  one  of  these  cases  illustrates  the  considerations  which  were 
taken  into  account  by  the  Commission  at  that  time: 

“1.  'The  Fall  River,  Massachusetts,  area  has  adequate  broadcast 

service. 

3  Penstone,  Giles  H.,  Meaning  of  the  Term  “Public  Interest,  Convenience,  and 
Necessity”  under  the  Communications  Act  of  1934,  9  Geo.  Wash.  L.  Rev.  873,  886 
(1941). 
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“2.  The  applicant  has  not  shown  a  public  need  for  the  radio 
broadcast  service  he  proposes. 

“3.  The  record  does  not  show  that  sufficient  commercial  sup¬ 
port  could  be  reasonably  expected  to  enable  the  existing  station  to 
continue  its  operations  and  at  the  same  time  to  sustain  the  applicant 
in  its  proposed  operations. 


“5.  The  granting  of  the  application  under  consideration  would 
not  serve  public  interest,  convenience  or  necessity.”* 

Late  in  the  nineteen  thirties,  the  Commission’s  policy  on  economic 
injury  was  altered  substantially,  a  change  which  led  to  the  famous 
Sanders  Brothers  case  in  the  Supreme  Court.  In  the  Meyer  case,  decided 
in  1939,  the  Commission  reversed  its  earlier  ruling  that  the  applicant 
had  failed  to  show  a  need  for  the  service  proposed.  Moreover,  it  rejected 
the  idea  that  in  all  cases  a  positive  need  must  be  shown  by  the  applicant. 
In  this  case,  the  Commission  said: 

“It  should  be  noted  that  nothing  in  the  Communications  Act, 
our  Rules  and  Regulations  or  our  pohcy  requires  a  finding  of  a 
definite  need  to  support  the  grant  of  an  application.  .  .  .  The  ‘public 
interest,  convenience  or  necessity’  (emphasis  supplied)  which  the 
statute  provides  as  the  basis  for  a  grant,  cannot  be  construed  as  a 
mandate  that  actual  necessity  for  the  particular  facilities  must  be 
shown.  Neither  the  disjunctive  form  nor  the  public  convenience  as 
an  independent  factor  is  to  be  entirely  ignored.  Indeed  the  words 
‘public  necessity’  in  the  Act  are  not  to  be  construed  narrowly,  but 
rather  as  calling  for  the  most  widespread  and  effective  broadcast 
service  possible.”® 

A  forceful  expression  of  the  Commission’s  new  view  on  economic 
impact  was  set  forth  in  an  opinion  denying  rehearing  after  the  grant  of  a 
second  station  in  Spartanburg,  South  Carolina: 

“In  the  radiobroadcast  field  public  interest,  convenience,  and 
necessity  is  served  not  by  the  estabhshment  and  protection  of 
monopohes,  but  by  the  widest  possible  utilization  of  broadcast  facili¬ 
ties.  Competition  between  stations  in  the  same  community  inures 
to  the  public  good  because  only  by  attracting  and  holding  listeners 


*  Fall  River  Herald  News  Publishing  Co.,  5  F.C.C.  377,  382  ( 1939). 
6  F.  W.  Meyer,  7  F.C.C.  551,  558  ( 1939). 
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can  a  broadcast  station  successfully  compete  for  advertisers.  Com¬ 
petition  for  advertisers  which  means  competition  for  listeners  neces¬ 
sarily  results  in  rivalry  between  stations  to  broadcast  programs 
calculated  to  attract  and  hold  listeners,  which  necessarily  results  in 
the  improvement  of  the  quality  of  their  program  service.  This  is 
the  essence  of  the  American  system  of  broadcasting.*® 

This  is  substantially  the  view  taken  by  the  Supreme  Court  in  the 
Sanders  caseJ  In  holding  that  the  Commission  was  not  required  to  make 
findings  as  to  the  impact  of  a  grant  on  an  existing  station,  the  Court 
spelled  out  the  place  of  the  broadcaster  in  the  regulatory  scheme: 

“In  contradistinction  to  communication  by  telephone  and  tele¬ 
graph,  which  the  Communications  Act  recognizes  as  a  common  car¬ 
rier  activity  and  regulates  accordingly  in  analogy  to  the  regulation 
of  rail  and  other  carriers  by  the  Interstate  Commerce  Commission, 
the  Act  recognizes  that  broadcasters  are  not  common  carriers  and 
are  not  to  be  dealt  with  as  such.  Thus  the  Act  recognizes  that  the 
field  of  broadcasting  is  one  of  free  competition.  The  sections  dealing 
with  broadcasting  demonstrate  that  Congress  has  not,  in  its  regula¬ 
tory  scheme,  abandoned  the  principle  of  free  competition,  as  it  has 
done  in  the  case  of  railroads,  in  respect  of  which  regulation  involves 
the  suppression  of  wasteful  practices  due  to  competition,  the  regula¬ 
tion  of  rates  and  charges,  and  other  measures  which  are  unnecessary 
if  free  competition  is  to  be  permitted. 


“But  the  Act  does  not  essay  to  regulate  the  business  of  the 
licensee.  The  Commission  is  given  no  supervisory  control  of  the 
programs,  of  business  management  or  of  policy.  In  short,  the  broad¬ 
casting  field  is  open  to  anyone,  provided  there  be  an  available 
frequency  over  which  he  can  broadcast  without  interference  to 
others,  if  he  shows  his  competency,  the  adequacy  of  his  equipment, 
and  financial  ability  to  make  good  use  of  the  assigned  channel. 


“Plainly  it  is  not  the  purpose  of  the  Act  to  protect  a  licensee 
against  competition  but  to  protect  the  public.  Congress  intended 
to  leave  competition  in  the  business  of  broadcasting  where  it  found 
it,  to  permit  a  licensee  who  was  not  interfering  electrically  with 
other  broadcasters  to  survive  or  succumb  according  to  his  ability  to 
make  his  programs  attractive  to  the  public.” 

^Spartanburg  Advertising  Company,  Docket  No.  5451,  decided  January  10, 

1940. 

^  F.C.C.  V.  Sanders  Bros.  Radio  Station,  309  U.S.  470  ( 1940 ) . 
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The  decision  went  on,  however,  to  add  an  important  qualification  to 
this  holding: 

“This  is  not  to  say  that  the  question  of  competition  between  a 
proposed  station  and  one  operating  under  an  existing  license  is  to 
be  entirely  disregarded  by  the  Commission,  and,  indeed,  the  Com¬ 
mission’s  practice  shows  that  it  does  not  disregard  that  question.  It 
may  have  a  vital  and  important  bearing  upon  the  ability  of  the 
applicant  adequately  to  serve  his  public;  it  may  indicate  that  both 
stations,  —  the  existing  and  the  proposed  —  will  go  under,  with  the 
result  that  a  portion  of  the  listening  public  will  be  left  without  ade¬ 
quate  service;  it  may  indicate  that,  by  a  division  of  the  field,  both 
stations  will  be  compelled  to  render  inadequate  service.  These 
matters,  however,  are  distinct  from  the  consideration  that,  if  a  license 
be  granted,  competition  between  the  licensee  and  any  other  existing 
station  may  cause  economic  loss  to  the  latter.” 

In  short,  an  existing  station  was  not  entitled  to  protection  from  com¬ 
petition  so  long  as  the  competition  was  not  harmful  to  the  public  interest. 

Following  World  War  II,  the  broadcast  industry  embarked  on  the 
phenomenal  period  of  growth  with  which  all  of  you  are  familiar:  less 
than  1,000  stations  in  1945;  2,300  by  1950;  more  than  3,600  today.®  Faced 
with  increased  competition,  existing  stations  continued  to  raise  from 
time  to  time  the  issue  of  economic  impact.  No  longer  able  to  contend 
that  they  were  entitled  to  protection  from  the  financial  hazards  of  com¬ 
petition,  some  broadcasters  argued  that  the  grant  of  additional  facilities 
in  a  community  would  be  harmful  to  the  public  at  large  by  causing  an 
overall  deterioration  in  program  service. 

In  1950  the  Commission  met  this  argument  in  refusing  to  reconsider 
the  authorization  of  a  second  service  in  the  town  of  Cullman,  Alabama. 
The  Commission  held  that  the  consequences  of  competition  were  im¬ 
possible  to  predict,  but  that  even  if  the  worst  were  assumed  and  both 
stations  went  under,  injury  to  the  public  would  be  short-lived  since  it 
could  be  expected  that  a  new  applicant  would  shortly  appear.  The 
pertinent  language  of  the  opinion  is  as  follows: 

“Thus  against  speculative  and  at  the  most  temporary  injury  to 
the  public  interest  as  a  result  of  competition  we  must  weigh  the 

s  Changes  in  engineering  rules  were  made  in  1947  which  permitted  many 
additional  assignments  not  theretofore  possible  under  the  Standards  of  Good  Engi¬ 
neering  Practice.  The  additional  assignments  made  as  a  result  of  these  changes  for 
the  most  part  provided  more  services  in  the  same  areas.  Even  with  tripling  the  num¬ 
ber  of  stations,  coverage  of  the  land  area  of  the  United  States  has  improved  very 
little  since  1946. 
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very  real  and  permanent  injury  to  the  public  which  would  result  from 
restriction  of  competition  within  a  regulatory  scheme  designed  for  a 
competitive  industry  and  without  the  safeguards  which  are  neces¬ 
sary  where  government  seeks  to  guarantee  to  any  business  enterprise 
greater  security  than  it  can  obtain  by  its  own  competitive  ability. 
With  these  considerations  in  mind,  the  Commission  has  determined 
that,  as  a  matter  of  policy,  the  possible  effects  of  competition  will 
be  disregarded  in  passing  upon  applications  for  new  broadcast 
stations.”* 

Seven  years  later  the  Commission  went  a  step  further.  In  disposing 
of  an  economic  injury  issue  raised  by  a  protesting  station  in  Cleveland, 
Tennessee,  the  Commission  stated  for  the  first  time  that  it  had  no  statu¬ 
tory  authority  “to  consider  the  effects  of  legal  competition  upon  the 
public  service  in  the  field  of  broadcasting.”^®  The  effect  of  this  pro¬ 
nouncement,  however,  was  extremely  short-lived.  A  year  later,  the  Com¬ 
mission’s  position  was  reversed  by  the  Court  of  Appeals. 

“.  .  .  We  hold  that,  when  an  existing  licensee  offers  to  prove 
that  the  economic  effect  of  another  station  would  be  detrimental  to 
the  public  interest,  the  Commission  should  afford  an  opportunity  for 
presentation  of  such  proof  and,  if  the  evidence  is  substantial  (i.e.,  if 
the  protestant  does  not  fail  entirely  to  meet  his  burden),  should  make 
a  finding  or  findings. 

“.  .  .  Private  economic  injury  is  by  no  means  always,  or  even 
usually,  reflected  in  public  detriment.  Competitors  may  severely 
injure  each  other  to  the  great  benefit  of  the  public.  The  broadcast 
industry  is  a  competitive  one,  but  competitive  effects  may  under 
some  sets  of  circumstances  produce  detriment  to  the  public  interest. 
When  that  happens  the  public  interest  controls.”^^ 

This  is  where  the  matter  rests  today.  As  a  matter  of  law,  the  Com¬ 
mission  cannot  refuse  to  consider  the  economic  effects  of  a  new  grant 
where  an  existing  station  offers  to  prove  resultant  injury  to  the  public 
at  large.  Judging  by  Commission  actions  over  the  past  twenty  years, 
however,  the  nature  of  the  evidence  produced  by  the  existing  station 
would  have  to  be  extremely  compelling  to  persuade  the  Commission 
to  reach  such  a  finding.  The  cost  of  such  a  proceeding  might  well  be 
prohibitive  from  the  standpoint  of  an  already  hard-pressed  station. 
Moreover,  in  contending  that  a  market  will  not  support  another  station, 

^oice  of  CuUman,  14  F.C.C.  770,  776  (1950). 

^^Southautem  Enterprises,  Inc.,  22  F.C.C.  605,  612  (1957). 

Carroll  Broadcasting  Company  v.  F.C.C.,  258  F.  ( 2d )  440,  443  ( 1958 ) . 


c 


Journal  of  the  Federal  Communications  Bar  Association  197 

the  existing  licensee  is  in  effect  arguing  a  kind  of  economic  “mutual 
exclusivity,”  raising  the  possibility  that  his  own  authorization  will  be 
considered  comparatively  with  that  of  the  newcomer.  This  was  in  fact 
done  in  at  least  one  recent  case  and  the  existing  station  promptly  dropped 
its  objections.^ 

Has  the  time  come  for  the  Commission  to  re-examine  its  thinking? 
Has  the  tremendous  increase  in  competition  between  stations  really 
brought  the  benefits  which  our  agency  contemplated  in  the  decisions  to 
which  I  have  referred?  Or,  in  some  communities  at  least,  has  competition 
become  a  destructive  force,  decreasing  the  quality  of  programming  and 
placing  station  after  station  oh  a  marginal  economic  basis?  Is  bad  pro¬ 
gramming  driving  out  the  good  because  it  costs  less  to  produce? 

No  one  really  has  the  answers  to  these  questions  and  undoubtedly 
the  answer  varies  in  different  communities.  Programming  in  many  in¬ 
stances  consists  of  little  more  than  a  hopelessly  stereotyped  “music  and 
news”  format.  On  the  other  hand,  we  know  that  many  broadcast  stations, 
even  in  small  and  seemingly  overserved  markets,  bring  a  large  price 
w’hen  put  up  for  sale.  We  also  know  that  in  many  markets  the  large 
number  of  stations  has  brought  about  a  specialization  —  a  programming 
for  minority  tastes  that  would  not  otherwise  have  occurred. 

The  financial  data  to  which  I  referred  and  much  more  economic 
information  as  well  as  the  other  factors  I  have  mentioned  require  detailed 
analysis  before  any  reliable  conclusions  can  be  drawn,  but  all  of  these 
matters  are  certainly  a  warning  sound  that  the  economic  factors  involved 
in  the  rapid  growth  in  radio  broadcasting  stations  deserve  immediate 
and  intensive  study.  This  study  should  not  necessarily  be  directed  to  a 
change  in  Commission  policy  with  respect  to  the  freedom  of  entry  into 
broadcasting,  but  to  determine  whether  or  not  as  a  result  of  the  free 
wheeling  grants  which  we  are  presently  making,  the  public  interest  on  an 
overall  basis  is  being  served. 

A  careful  analysis  of  all  the  factors  involved  in  the  rapidly  growing 
number  of  AM  radio  stations  should  be  made  to  determine  whether  they 
are  all  properly  evaluated.  For  example,  should  our  engineering  stand¬ 
ards  be  altered?  Should  our  processing  line  rules  be  modified  in  such  a 
way  that  priority  would  be  given  to  processing  applications  in  areas 
where  the  number  of  services  or  the  number  of  stations  is  minimal  or 
should  the  economic  question  be  met  head  on  in  every  case?  These  and 
many  other  subjects  should  be  thoroughly  explored  so  that  whatever 
actions  are  taken  will  be  based  on  a  sound  factual  background  which 
will  give  some  degree  of  certainty  to  the  predictable  effects  of  such 

12  Herbert  P.  Michels,  17  Pike  &  Fischer  RR  557  (1958). 
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actions.  1  hope  that  funds  will  be  sought  from  the  next  session  of  Con¬ 
gress  to  make  the  study  to  which'  I  refer. 

I  am  sure  that  radio  broadcasters  generally  are  worried  about  the 
economic  future  of  their  business  as  it  affects  their  ability  to  comply 
with  our  program  policy.  During  recent  weeks,  I  have  become  increas¬ 
ingly  concerned  myself.  If ,  as  a  result  of  the  study  which  I  think  must 
now  be  imdertaken,  a  change  in  some  of  our  policies  is  required,  then 
the  sooner  such  changes  are  made  the  sooner  radio  broadcasters  can  get 
on  with  improving  their  program  service  in  the  public  interest. 


Notice  of  Annual  Meeting 

The  annual  membership  meeting  of  the  Federal  Commimica- 
tions  Bar  Association  will  be  held  at  4  p.m.  on  Friday,  January  12, 
1962,  at  the  Statler-Hilton  Hotel  in  Washington,  D.C. 


4 


- 
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Appearances  of  Attorneys  on  Television  Shows 

Is  it  “professionally  and  ethically  improper”  for  a  lawyer  to  appear 
in  the  role  of  a  lawyer  or  judge  in  a  simulated  court  proceeding  broad¬ 
cast  over  radio  or  television?  This  question  has  stirred  up  a  great  amount 
of  debate  in  California  and  elsewhere  during  the  past  two  years.  The 
argument  started  with  the  adoption  of  a  resolution  by  the  Board  of 
Trustees  of  the  Los  Angeles  County  Bar  Association,  based  upon  the 
report  of  a  special  committee  of  the  Association.  The  resolution  recited, 
in  part,  as  follows: 

“WHEREAS,  this  committee  has  made  such  a  study  and  has 
filed  its  report  in  which  it  is  pointed  out  that  programs  of  this  type, 
as  they  have  been  generally  presented,  tend  to  create  erroneous 
views  and  impressions  of  the  true  nature  of  judicial  proceedings,  of 
the  function  of  the  lawyer  and  the  judge  therein,  and  of  the  correct¬ 
ness  and  fairness  of  the  law;  that  these  programs  are  frequently  im- 
dignified  in  content  and  treatment;  that  it  is  impractical  to  provide 
any  workable  method,  even  if  that  were  desirable,  of  preventing 
such  improper  or  misleading  presentations;  and  that,  as  a  conse¬ 
quence  of  the  nature  of  these  programs  and  the  method  and  manner 
of  their  presentation,  they  tend  to  bring  the  administration  of  justice 
and  the  courts  into  disrespect;  and 

“WHEREAS,  it  is  the  opinion  of  the  committee  expressed  in  its 
report  that  the  participation  of  lawyers  in  such  programs  is  profes¬ 
sionally  and  ethically  improper  because  it  involves  them  in  conduct 
violative  of  their  oath  to  maintain  the  respect  due  courts  of  justice 
and  judicial  officers,  and  because  such  participation  is  contrary  to 
the  long-standing  policy  of  the  Bar  against  self-advertisement  direct 
or  indirect;  and 

“WHEREAS,  the  report  of  this  committee  has  been  approved  by 
the  Board;  NOW,  THEREFORE, 

“IT  IS  RESOLVED  that  in  the  opinion  of  the  Board  of  Trustees 
of  the  Los  Angeles  County  Bar  Association  it  is  professionally  and 
ethically  improper  for  a  lawyer  to  appear  in  the  portrayal  of  the 
role  of  a  lawyer,  judge,  or  court  officer  or  attache  in  any  radio, 
television  or  motion  picture  production  which  depicts  in  any  way 
an  apparent  or  seeming  re-enactment,  re-creation  or  simulation  of 
the  trial  or  conduct  of  causes  in  the  courts  or  other  tribunals  before 
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which  lawyers  appear,  whether  such  lawyer’s  name  or  his  status  as 
a  lawyer  is  or  is  not  announced,  advertised  or  otherwise  revealed 
on,  in  connection  with,  or  outside  of,  such  production,  and  whether 
such  portrayal  is  or  is  not  an  occasional  or  a  repeated  one.” 

At  the  same  time  the  Board  of  Trustees  asked  the  Board  of  Gover¬ 
nors  of  the  State  Bar  of  California  to  adopt  and  submit  for  approval  to 
the  Supreme  Court  of  California  a  Rule  of  Professional  Conduct  making 
such  participation  a  ground  for  disciplinary  action.  The  State  Bar  subse¬ 
quently  held  a  special  hearing  in  Los  Angeles  at  which  representatives  of 
the  television  industry,  as  well  as  of  various  bar  groups,  appeared.  Most 
of  those  testifying  opposed  the  resolution.  The  Beverly  Hills  Bar  Associ¬ 
ation  urged  a  substitute  resolution  under  which  appearances  of  attorneys 
on  television  would  be  severely  restricted.^  The  Board  of  Governors  took 
no  direct  action,  but  decided  to  appoint  a  committee  to  meet  with 
representatives  of  the  television  industry  to  formulate  governing 
principles.  The  committee’s  report  is  set  out  at  page  206,  infra. 

One  of  the  most  active  opponents  of  the  Bar  Association  position 
has  been  Edgar  A.  Jones,  a  professor  of  law  at  U.C.L.A.  and  the  “judge” 
on  two  popular  television  courtroom  shows.  He  points  out  that  the 
American  Bar  Association  has  given  awards  to  “Day  in  Court”  and  “The 
Verdict  Is  Yours”  and  that  other  bar  associations  have  sponsored  tele¬ 
vision  shows.  He  argues  that  the  use  of  actual  lawyers  on  television  is 
justified,  as  far  as  the  producers  are  concerned,  by  “the  authentic  air  of 
competence  and  authority  of  an  actual  lawyer”  and  the  economy  of 
using  lawyers  instead  of  actors  —  the  programs  generally  being  extem¬ 
porized  and  not  based  on  a  rehearsed  script.  Once  the  organized  Bar 
made  it  impossible  for  lawyers  to  appear,  authenticity  would  suffer  and 
“there  would  inevitably  be  considerably  less  prospect  of  achievement  by 
the  organized  Bar  of  a  mass  medium  means  under  its  direct  influence  for 
bringing  to  the  people  of  the  nation  a  better  understanding  of  the  ad¬ 
ministration  of  justice  and  the  function  of  lawyers  in  the  preservation 
of  their  rights  and  liberties.” 


1  The  name  of  the  lawyers  could  not  be  announced,  nor  could  there  be  any 
reference  to  the  fact  that  members  of  the  bar  appeared,  nor  could  any  lawyers  appear 
more  than  once  every  three  months. 

In  addition,  a  lawyer  would  have  to  see  the  script  two  days  before  the  appear¬ 
ance,  he  would  have  to  be  assured  that  an  aimouncement  would  be  made  that  would 
indicate  the  program  was  not  a  presentation  of  a  real  trial.  Further,  lawyers  would 
have  to  “govern  themselves  at  ^  times  in  a  dignified  manner,”  and  the  member 
must  use  li^  efforts  to  insure  accurate  shows. 


Journal  of  the  Federal  Communications  Bar  Association  201 


The  issue  was  again  aired  in  a  “panel  discussion”  at  the  annual  meet¬ 
ing  of  the  National  Conference  of  Bar  Presidents  in  August,  1960.  Par¬ 
ticipating  were  Joseph  Ball,  Grant  B.  Cooper,  and  Herman  F.  Selvin, 
all  members  of  the  California  Bar.  Mr.  Selvin  had  been  chairman  of 
the  Los  Angeles  County  Bar  .Association  committee  which  had  adopted 
the  report  referred  to  above.  Messrs,  Cooper  and  Ball  shared  his  views. 
An  excerpt  from  the  discussion  follows. 

“Mr.  Selvin  .  .  .  The  next  thing  we  found  out  is  that  with  one  or 
two  exceptions,  the  programs  were  not  scripted.  The  lawyers  por¬ 
traying  the  part  of  lawyers,  professional  actors  and  actresses  playing 
the  parties  and  witnesses,  would  be  given  a  fairly  simple  fact  situa- 
'  tion,  and  from  that  fact  situation  they  were  supposed  to  extemporize 
questions,  answers,  the  tantrums,  the  objections,  the  rulings,  and 
what  have  you. 

“We  found  that  in  every  instance,  lawyers  were  portrayed  by 
actual  lawyers,  and  that  apparently  the  big  attraction,  so  far  as  the 
programs  were  concerned,  was  the  fact  that  real  lawyers  took  part, 
because  that  was  always  the  keystone  of  the  advertising  about  the 
program. 

“We  found  that  for  the  most  part,  the  subjects  of  htigation  were 
generally  of  the  sensational  or  bizarre  sort,  just  as  frequently  as  not 
as  nearly  salacious  as  the  producer  thought  he  could  get  by  with, 
that  the  object  in  most  of  these  trials  seemed  to  be  to  see  which 
attorney  could  reduce  which  witness  to  hysteria  the  quickest,  that 
personal  interchanges  of  an  apparently  angry  sort  were  frequent,  and 
there  is  no  particular  secret  as  to  why  that  was  true. 

“Mr.  Cooper:  What  do  you  think  it  did  so  far  as  the  effect  on  the 
public  is  concerned?  Did  the  public  think  they  were  authentic  and 
realistic? 

“Mr.  Selvin:  There  is  no  question  about  that.  A  great  part  of  the 
viewing  public  believe  that  they  are  seeing  either  an  actual  trial  in 
progress  at  that  time,  or  at  least  a  tape  recordation  of  the  trial  that 
had  occurred  just  a  few  days  before. 

“I  won’t  bother,  in  view  of  the  time,  to  go  into  the  supporting 
evidence  of  that  that  the  Committee  has,  but  the  public  believes 
that.  They  are  led  to  believe  it.  These  programs  are  advertised  to  be 
programs  in  which  real  lawyers  appear;  but  again  without  being 
guilty  of  expressly  fraudulent  advertising,  they  come  as  close  as 
possible  to  suggesting  to  the  public  that  what  they  are  going  to  see 
is  not  a  simulation  or  a  recreation,  but  a  real  trial. 
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“Mr.  Cooper:  Aren’t  we  faced  with  quite  a  problem  here?  Aren’t 
we  on  either  horn  of  the  dilemma?  Here  we  have  a  medium  to 
portray  the  administration  of  justice  in  the  proper  light.  Shouldn’t 
the  Bar  take  advantage  of  this  medium  in  portraying  the  law  and  the 
administration  of  it  as  it  should  be  portrayed  and  thus  do  a  good 
public  relations  job  for  the  Bar?  On  the  other  hand,  we  have  the 
question  as  to  whether  or  not  lawyers  should  appear  on  television 
ethically.  What  do  you  say  about  that? 

“Mr.  Selvin:  Let  me  take  the  question  first,  the  question  of  public 
relations  value,  which  is  a  pretty  big  one  in  itself. 

“The  opinion  of  our  Committee— the  unanimous  opinion  I  might 
add— was  that  lawyers  should  not  appear  on  these  programs,  pri¬ 
marily  for  two  reasons:  We  felt  that  because  of  the  way  in  which 
they  were  produced  and  presented,  because  notwithstanding  their 
aura  of  realism  they  were  seriously  not  that,  or  unauthentic,  that  there 
was  a  great  risk  of  bringing  the  administration  of  justice  into  dis¬ 
respect,  and  bringing  along  with  that  the  Bar  into  disrespect,  and 
that  consequently  the  lawyer,  true  to  his  oath,  should  not  participate 
in  conduct  of  that  sort. 

“Now  how  do  these  programs  do  that?  In  the  first  place,  they 
cannot,  in  the  nature  of  things,  be  authentic.  There  are  two  serious 
compromises  that  have  to  be  made  with  the  truth.  The  first  one  is 
that  you  cannot  accurately  portray  what  goes  on  in  a  courtroom  over 
a  period  of  two,  three  or  four  days  in  thirty  minutes  or  sixty  minutes 
as  the  case  may  be,  with  time  out  for  commercials.  The  necessity  of 
compressing  the  action  necessarily  brings  about  an  unrealistic  and 
unauthentic  portrayal  of  what  goes  on  in  the  courtroom. 

“The  second  compromise  that  has  to  be  made  is  that  I  think— as 
most  lawyers  will  recognize  —  except  perhaps  for  the  party,  and 
possibly  to  another  lawyer  on  a  busman’s  holiday,  there  is  nothing 
so  dull  as  the  ordinary  piece  of  litigation,  either  in  a  civil  or  criminal 
court.  These  programs,  however,  have  to  be  entertainment.  Their 
purpose  is  to  attract  an  audience,  so  that  the  pitch  men  can  deliver 
their  messages  to  that  audience,  and  the  audience  isn’t  going  to  sit 
at  their  television  sets  and  watch  something  that  is  dull  or  boring. 

“So  for  the  sake  of  the  dramatic  effect,  for  the  sake  of  enter¬ 
tainment,  they  have  to  make  compromises  with  the  truth,  and  that 
is  why  you  have  your  hysterical  witnesses,  your  personal  interchanges 
between  the  lawyers,  why  you  have  the  sensational  subject.  But 
much  more  important  than  any  of  that,  because  the  public  beheves 
these  programs  are  real,  their  impressions  of  the  substantive  and  the 
procedural  law  are  fixed  by  these  programs. 
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“The  other  objection  to  the  lawyer’s  appearing  is  that— at  least 
in  the  opinion  of  the  Committee— it  amounts  to  self-advertising  or 
self-aggrandizement  in  violation  of  the  Canons. 


“So  we  say  it  is  self-advertising.  It  is  self-advertising  even  if 
you  don’t  know  their  names. 

“This  can  be  and  is  a  local  problem.  It  doesn’t  have  to  be  a  pro¬ 
gram  in  a  community  in  Los  Angeles.  It  can  be  a  program  in  a  much 
smaller  community  than  Los  Angeles  where  you  don’t  need  to  an¬ 
nounce  the  names  of  the  lawyers,  but  pass  the  word  around  that  here 
is  lawyer  so-and-so,  who  just  did  a  bang-up  job  in  court  and  he 
knows,  because  he  saw  him  on  television. 

“No  lawyer  would  be  permitted  under  the  Canons  to  write  or 
publish  or  aspire  to  the  publication  of  a  self-laudatory  article  about 
his  professional  exploits.  Here  are  these  men  before  a  television 
audience,  most  of  which  audience  thinks  they  are  actually  in  court, 
in  the  course  of  a  portrayal  of  their  supposed  professional  skills.  In 
the  opinion  of  the  Committee,  that  was  self-advertising.  .  . 

In  order  to  allow  the  other  side  to  be  heard,  the  floor  was  later 
thrown  open  to  anyone  who  wished  to  present  a  rebuttal.  Gilbert 
Giordano,  of  the  District  of  Columbia  Bar,  opposed  Mr.  Selvin’s  argu¬ 
ments  completely.  He  felt  that  if  attorneys  could  have  their  names  listed 
in  commercial  advertising  by  savings  insHtutions— which  the  Los  Angeles 
Bar  Association  has  approved— could  write  newspaper  columns  on  legal 
topics,  and  could  appear  before  and  be  introduced  to  social  organiza¬ 
tions  as  members  of  the  Bar,  they  should  also  be  allowed  to  appear  on 
television.  Mr.  Giordano  felt  that  the  appearance  of  attorneys  on  tele¬ 
vision  programs,  if  done  properly  and  discreetly,  was  altogether  proper 
and  fitting,  and  better  than  having  lawyers  portrayed  by  actors  who 
would  overdramatize  the  case  and  give  a  misconception  of  the  role  of  the 
attorney.  Richard  Hayden  of  the  Los  Angeles  Bar  took  the  position  that 
“we  are  going  to  have  television  courtroom  dramas,  whatever  the  Bar 
Associations  do,”  and  that  it  is  preferable  for  the  Bar  to  have  some 
power  and  control  over  what  occurs  on  those  programs  by  participation 
of  lawyers  in  them.  Other  attorneys  and  bar  association  presidents 
expressed  similar  ideas. 

Ultimately,  the  question  came  before  the  Committee  on  Profes¬ 
sional  Ethics  of  the  American  Bar  Association.  Its  Opinion  No.  298, 
handed  down  unanimously  on  April  15,  1961,  reads  in  full  as  follows: 
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The  Committee  is  asked  to  express  its  opinion  as  to  the  appearance 
of  lawyers  and  judges  on  radio,  television,  and  motion  picture  programs 
in  the  roles  of  lawyers  or  judges  in  productions  of  simulated  or  recreated 
judicial  proceedings. 

In  1936  this  Committee  issued  Opinion  No.  166  dealing  with  a  radio 
network  program  simulating  an  actual  judicial  proceeding  with  judges 
and  lawyers  participating.  That  opinion  deprecated  the  simulation  of  an 
actual  judicial  proceeding  and  condemned  the  participation  of  the 
Bench  and  Bar  in  such  commercial  programs.  Since  that  time  television 
has  joined  the  radio  and  movies,  and  many  bar  associations  have  com¬ 
menced  or  expanded  their  own  programs  in  all  media,  both  in  the  field  of 
continuing  legal  education  for  their  own  members,  and  in  the  field  of 
public  information.  Several  unreported  informal  opinions  of  the  Com¬ 
mittee  have  been  issued  in  the  meantime  dealing  with  various  aspects 
of  the  general  issue. 

Canon  27  of  the  Canons  of  Professional  Ethics  condemns  as  unpro¬ 
fessional  any  direct  or  indirect  form  of  advertising  by  lawyers.  Henry 
Drinker  in  his  book  on  Legal  Ethics  (page  247)  says: 

“Under  Canon  27  every  direct  form  of  advertising  designed  to 
sell  professional  employment,  is  improper.” 

Judicial  Canon  4  reads  as  follows: 

“A  Judge’s  official  conduct  should  be  free  from  impropriety  and 
the  appearance  of  impropriety;  he  should  avoid  infractions  of  law; 
and  his  personal  behavior,  not  only  upon  the  Bench  and  in  the 
performance  of  judicial  duties,  but  also  in  his  every  day  life,  should 
be  beyond  reproach.” 

Judicial  Canon  25  provides,  in  part,  that  a  judge  should  not  “use  the 
power  of  his  office  or  the  influence  of  his  name  to  promote  the  business 
interests  of  others;”  and  Judicial  Canon  34  provides,  in  part,  that  “In 
every  particular  his  conduct  should  be  above  reproach.” 

It  is  the  opinion  of  this  Committee  that: 

1.  The  appearance  of  judges  on  commercial  programs  simulating  or 
recreating  judicial  proceedings  in  courts  or  other  tribunals,  even  though 
they  not  be  identified  as  judges  or  by  name,  is  a  violation  of  the  Canons 
of  Judicial  Ethics. 

2.  Where  lawyers  appear  on  commercial  programs  as  actors  or 
performers,  whether  in  the  roles  of  judges  or  lawyers,  or  otherwise,  but 
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are  not  identified  as  lawyers,  either  generally  or  individually,  such 
participation  is  not  improper.  Their  names  may  also  properly  appear  as 
members  of  the  cast  under  such  circumstances. 

3.  In  the  case  of  programs  produced,  sponsored,  or  supported  and 
assisted  by  bar  associations,  simulating  or  recreating  judicial  proceedings 
in  courts  or  other  tribunals,  designed  and  used  as  public  information 
programs,  lawyers  or  judges  may  properly  appear  in  the  roles  of  judges 
or  lawyers,  and  may  be  identified  as  such  and  by  names. 

4.  No  lawyer  or  judge  should  appear  in  any  program,  commercial  or 
otherwise,  unless  it  is  made  clear  that  such  program  is  not  an  actual  trial 
or  proceeding  but  is  a  dramatization,  and  unless  such  program  conforms 
to  the  proper  standards  of  the  Bench  and  Bar  in  their  participation  in 
judicial  or  other  proceedings. 

This  opinion  is  limited  to  the  question  of  ethics  presented  to  this 
Committee.  We  do  not  consider  that  it  is  within  the  jurisdiction  of  our 
Committee  to  investigate  or  attempt  to  determine  the  merits  of  criticism 
of  some  of  the  performances  of  simulated  trials  or  of  the  acting  of  some 
lawyers  or  judges  who  have  appeared  thereon.  These  matters,  particu¬ 
larly  as  they  may  bear  on  the  relations  of  the  Bar  to  the  public  and  to 
the  media  involved  are  within  the  scope  of  the  work  of  other  committees 
of  the  American  Bar  Association  and  of  state  and  local  associations. 

It  should  also  be  noted  that  the  foregoing  opinion  deals  solely  with 
appearances  by  lawyers  and  judges  in  productions  of  simulated  or 
recreated  judicial  proceedings;  and  that  it  does  not  purport  to  cover 
other  programs  such  as  the  panel  discussion  or  interview  types. 

However,  the  Committee  has  also  considered  the  ethical  aspects  of 
appearances  on  such  other  types  of  programs  and  to  avoid  any  misunder¬ 
standing  the  Committee  expresses  its  further  opinion  as  follows: 

5.  In  the  case  of  continuing  education  or  public  information  pro¬ 
grams,  such  as  the  panel  or  interview  type,  sponsored  or  supported  or 
assisted  by  bar  associations,  or  affiliated  groups;  or  those  non-commer¬ 
cial  programs  of  this  type  produced  by  the  television  and  broadcasting 
companies  designed  and  used  as  public  information  programs,  lawyers 
and  judges  may  properly  appear  and  be  identified  as  such,  either  gen¬ 
erally  or  individually,  provided,  always,  that  such  programs  conform  to 
the  proper  standards  of  the  Bench  and  Bar. 

In  a  subsequent  informal  opinion,  summarized  in  47  A.B.A.J.  871 
(1961),  the  Committee  ruled  that  (a)  a  lawyer  may  be  identified  on  a 

commercial  television  program  as  “Professor  of  Law  at  . 

University,”  if  he  is  not  engaged  in  the  practice  of  law  even  on  a  part 
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time,  occasional,  or  consultation  basis  and  has  no  intention  of  being  so 
engaged  in  the  foreseeable  future;  (b)  a  member  of  Congress,  running 
for  re-election,  may  properly  be  referred  to  as  a  lawyer  on  television 
appearances  since  this  is  proper  background  information  on  his  qualifica¬ 
tions  for  public  office;  (c)  Opinion  No.  298  applies  to  judges  of  inferior 
courts;  (d)  a  lawyer  may  properly  appear  and  be  identified  as  such  on  a 
non-commercial  panel  discussion  of  the  philosophy  and  history  of  legis¬ 
lation  on  obscene  literature. 

The  special  committee  appointed  by  the  State  Bar  of  California  to 
confer  with  representatives  of  the  television  industry  presented  its  report 
on  August  7,  1961,  and  it  was  approved  by  the  Board  of  Governors  of 
the  State  Bar  a  few  days  later.  Text  of  the  committee’s  report  follows: 

Your  Committee  developed  and  negotiated  with  representatives  of 
the  television  industry  a  Statement  of  Principles  which  was  acceptable 
in  part  to  some  of  the  members  of  the  industry,  acceptable  as  a  whole 
to  the  major  portion  of  the  industry  representatives  but  actually  formally 
accepted  by  none  of  the  members  of  the  industry.  The  substance  of  the 
aforesaid  Statement  of  Principles  is  as  follows: 

(a)  The  industry  shall  refrain  from  representing  that  any  dramatic 
program  depicts  any  actual  courtroom  proceeding  and  shall  affirmatively 
and  in  good  faith  bring  home  to  the  viewers  that  such  dramatic  presenta¬ 
tions  are  not  in  fact  the  presentation  of  an  actual  courtroom  proceeding. 
As  a  minimum  compliance  with  the  foregoing,  it  shall  be  announced 
during  the  coiuse  of  each  such  program  that  the  program  is  not  a  court¬ 
room  trial  or  proceeding,  but  is  a  dramatization. 

(b)  The  name  of  any  active  member  of  the  State  Bar  appearing 
on  any  such  program  shall  not  be  announced,  advertised,  or  otherwise 
revealed  in  any  publicity,  advertisement,  news  release,  or  in  or  by  any 
other  means,  nor  shall  the  fact  that  lawyers  appear  thereon  be  adver¬ 
tised,  or  be  revealed  on  the  air. 

(c)  No  active  member  of  the  State  Bar  should  appear  on  any  such 
program  or  programs  more  frequently  than  an  accumulated  total  of 
seven  appearances  in  any  consecutive  12-month  period,  provided,  how¬ 
ever,  that  three  or  more,  but  not  more  than  nine,  appearances  in  a  multi¬ 
weekly  serial  program  on  consecutive  telecast  days  shall  be  counted  as 
three  appearances  for  the  purpose  of  the  foregoing. 

(d)  In  the  producing  and  televising  of  any  such  program,  all 
persons  appearing  as  lawyers,  judges,  or  court  attaches  shall  maintain  a 
respectful  attitude  toward  the  court  and  judicial  officers  and  toward 
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those  appearing  as  counsel,  as  parties,  and  as  witnesses.  Personalities 
between  counsel  and  unseemly  wrangling  should  not  occur. 

(e)  Those  enacting  the  role  of  witnesses  and  suitors  shall  be  treated 
by  persons  appearing  as  lawyers,  judges,  and  court  attaches  with  fairness 
and  due  consideration  without  administering  to  malevolence  or  preju¬ 
dices  of  a  client  in  the  trial  or  conduct  of  a  cause,  neither  abusing  the 
opposite  party  nor  indulging  in  offensive  personalities. 

(f)  The  conduct  of  the  person  in  the  role  of  lawyer  before  the  court 
shall  be  characterized  by  candor  and  fairness. 

(g)  No  person  appearing  in  the  role  of  lawyer  shall  render  any 
service  or  advice  involving  disloyalty  to  the  law,  or  disrespect  to  the 
judicial  office,  or  deception  or  betrayal  of  the  public. 

(h)  In  order  that  the  lawyers  involved  shall  be  able  to  function 
competently  and  with  dignity,  each  shall  be  supplied  with  adequate 
information  in  the  form  of  a  full  statement  of  facts  sufficiently  in  advance 
of  the  time  for  their  appearance  to  enable  them  to  undertake  whatever 
legal  research  they  may  feel  is  required. 

The  Statement  of  Principles  accepts  as  a  basic  guide  the  principle 
that  no  lawyer  should  allow  his  appearance  to  be  used  in  connection  with 
any  dramatic  presentation  so  as  to  bring  the  administration  of  justice 
into  any  disrepute. 

Your  Committee  recommends: 

1.  That  the  Board  of  Governors  do  not  now  adopt  a  Rule  of  Pro¬ 
fessional  Conduct  prohibiting  or  otherwise  regulating  appearances  by 
members  of  the  bar  on  television  programs. 

2.  That  the  Board  of  Governors  effectively  bring  to  the  attention  of 
the  bar  the  provisions  of  Rule  2  of  the  Rules  of  Professional  Conduct 
and  particularly  that  portion  thereof  which  prohibits  solicitation  by 
“Using  .  .  .  television  .  .  .  whether  or  not  for  compensation,  to  advertise 
the  name  of  the  lawyer  or  his  firm  or  the  fact  that  he  is  a  member  of  the 
State  Bar.” 

3.  That  the  Board  of  Governors  effectively  bring  to  the  attention  of 
the  bar  the  content  of  the  Statement  of  Principles  worked  out  by  this 
committee  with  the  representatives  of  the  television  industry. 

4.  That  the  Board  of  Governors  request  the  local  bar  associations  of 
the  state  and  particularly  the  bar  associations  in  the  Los  Angeles  area 
where  the  problem  is  largely  centered,  to  call  to  the  attention  of  their 
membership  the  content  of  the  said  Statement  of  Principles,  urge  their 
membership  to  adhere  thereto,  and  bring  to  the  attention  of  the  Public 
Relations  Committee  or  other  appropriate  committee  of  the  State  Bar  any 
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television  programs  which  depart  materially  from  the  said  Statement  of 
Principles. 

5.  Instruct  the  Committee  on  Public  Relations  or  other  committee 
to  establish  a  liaison  with  the  television  industry  for  the  purpose  of 
obtaining  adherence  in  fact  to  the  content  of  the  said  Statement  of 
Principles. 

It  should  be  noted  that  the  Bar  Council  of  England  met  this  problem 
several  years  ago.  Revised  rules,  drawn  up  in  1957,  place  severe  restric¬ 
tions  on  appearances  of  barristers  on  radio  or  television.  A  barrister  may 
not  act  the  part  of  counsel,  unless  he  is  a  professional  actor  and  not 
actively  engaged  in  practice.-  These  rules  apparently  have  not  been 
referred  to  by  any  of  the  parties  to  the  present  dispute. 

The  related  problem  of  appearance  of  judges  on  television  has  been 
the  subject  of  a  number  of  reports  and  rulings,  which  have  been  noted 
in  previous  issues  of  the  Bar  Journal.^ 


2  See  15  F.C.Bar  J.  164. 

3  See  13  F.C.Bar  J.  41,  14  id.  258,  15  id.  132,  16  id.  31. 
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Recent  Articles  in  Legal  Periodicals 

Broadcasting  and  Telecasting  of  Court  Proceedings 

This  subject  is  apparently  inexhaustible.  Justice  William  O.  Douglas’ 
address  on  “TTie  Public  Trial  and  the  Free  Press,”  which  previously  ap¬ 
peared  in  the  American  Bar  Association  Journal,^  has  also  appeared  in 
the  Rocky  Mountain  Law  Re  vie  w,^  together  with  an  article  by  Marshall 
Quiat,  a  Colorado  lawyer  and  former  judge.®  Mr.  Quiat  takes  the  side  of 
the  mass  media  —  provided  that  they  exercise  a  proper  responsibility. 
Wayland  B.  Cedarquist,  an  Illinois  lawyer,  sides  with  Mr.  Justice  Douglas 
in  an  article  in  the  Notre  Dame  Lawyer.*  He  concludes  that  “An  exami¬ 
nation  of  the  law  makes  it  clear  that  judges  can  exclude  photographers 
and  broadcasters;  and  a  review  of  policy  considerations  leads  to  the 
conclusion  that  judges  should  ban  such  activities  in  court.”  The  trial 

»  46  A.B.A.J.  840,  noted  in  17  F.C.Bar  J.  145. 

233  Rocky  Mt.  L.Rev.  1  (December  1960). 

aid.  11. 

♦  36  N.D.Law.  147  (March  1961). 


Editor 

John  W.  Willis 
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judge  has  power  to  prohibit  photographing,  broadcasting,  and  televising 
if  he  beheves  it  likely  to  interfere  with  a  fair  trial,  and  photographers 
and  broadcasters  have  no  legally  enforceable  right  to  bring  their  cameras 
and  microphones  into  the  courtroom.  Photographing  and  telecasting 
court  trials  should  be  prohibited  because  they  interfere  with  a  fair  trial. 
The  media  will  naturally  concentrate  on  the  sensational  cases,  which  are 
most  in  need  of  a  fair  and  impartial  judge  and  jury.  “The  society  which 
chooses  to  televise  the  trials;  to  interest  the  greatest  number  of  people; 
and  to  bring  the  testimony  of  witnesses  into  millions  of  homes  and  other 
viewing  places  —  that  society,  by  letting  a  trial  become  a  spectacle,  turns 
the  entire  matter  into  a  public  issue,  subject  to  being  resolved,  not  by 
judge  and  jury  alone,  but  by  judge  and  jury  pressured  by  the  most  excited 
and  aroused  part  of  the  public.  This  way  lie  dictatorship  and  anarchy.” 
A  similar  view  is  taken  by  a  self-styled  “country  lawyer,”  Arch  M.  Can- 
trail  of  West  Virginia,  in  the  American  Bar  Association  Journal.’*  He 
feels  that  the  whole  thing  is  destructive  of  the  true  purpose  of  a  trial  — 
to  get  at  the  facts  and  to  reach  a  correct  decision.  Admission  of  electronic 
media  to  the  courtroom  creates  too  many  problems  for  the  judge,  puts 
too  much  pressure  on  the  judge  and  prosecutor  —  particularly  where  they 
are  elected  officials  —  and  interferes  with  proper  examination  and  cross- 
examination  of  witnesses. 

Licensing  —  Economic  Considerations 

The  problem  of  how  far  the  Commission  can  and  should  go  in  deny¬ 
ing  broadcast  licenses  on  the  ground  of  economic  injury  to  existing 
hcensees  is  treated  by  Commissioner  Ford  in  an  article  in  this  issue.^ 
The  subject  has  also  been  considered  in  two  law  reviews.  In  a  Comment 
in  the  Virginia  Law  Review,^  Richard  A.  Givens,  a  member  of  the  New 
York  bar,  analyzes  the  various  considerations  involved.  A  decision 
simply  to  weigh  the  issue  of  economic  injury  and  its  effect  upon  the 
pubhc  is  itself  a  decision  that  substantial  limitation  of  entry  is  in  the 
public  interest,  because  the  mere  possibility  that  the  issue  will  be  raised 
and  litigated  may  be  enough  to  deter  new  applicants  from  entering  the 
field.  In  determining  whether  the  issue  should  even  be  considered, 
then,  it  is  necessary  first  to  determine  whether  the  advantages  of  com¬ 
petition  outweigh  the  disadvantages.  Mi.  Givens  feels  strongly  that, 
while  the  Commission  has  the  power  to  consider  economic  effects  of 

047  A.B.A.J.  761  (August  1961). 

^  See  p.  191,  supra. 

7  46  Va.L.Rev.  1391  ( 1960). 
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granting  licenses,  it  should  not  do  so  under  present  conditions.  Nothing 
in  the  antitrust  laws  is  felt  to  require  a  different  conclusion.  It  is  likely, 
also,  that  the  First  Amendment  compels  disregarding  economic  injury  in 
granting  broadcast  licenses.  Even  outside  the  broadcast  field  the  Com¬ 
mission  should  move  with  caution  in  limiting  entry  on  economic  grounds. 

Writing  in  the  Kentucky  Law  Journal,®  Jacob  W.  Mayer,  an  attorney 
at  the  F.C.C.,  traces  the  history  of  the  question  from  early  Federal  Radio 
Commission  cases  up  through  the  Carroll  Broadcasting  decision.  The 
Carroll  case,  Mr.  Mayer  feels,  opens  up  some  new  problem  areas  as  to 
the  effect  of  a  finding  of  economic  injury  and  as  to  procedure  in  renewal 
cases. 

Microwave  Frequencies 

The  Commission’s  policies  on  private  use  of  microwave  frequencies 
are  discussed  in  a  Note  in  the  Yale  Law  Journal.®  In  deciding  to  license 
private  point-to-point  microwave  systems  rather  than  limit  the  field  to 
common  carriers,  the  writer  feels,  the  Commission  implicitly  rejected  the 
contention  that,  as  regulated  public  utilities,  common  carriers  are  per  se 
entitled  to  protection  from  competition.  Further,  by  requiring  the  com¬ 
mon  carriers  to  adduce  convincing  proof  of  threatened  injury,  the  Com¬ 
mission  weighted  the  argument  in  favor  of  allowing  private  licensees. 
While  the  Commission  reserved  the  right  to  alter  its  policies  if  actual 
hardship  to  common  carriers  was  shown,  any  change  of  position  would 
raise  serious  problems. 

Political  Broadcasts 

The  “equal  time”  requirements  of  Section  315  of  the  Act  are  treated 
by  Lawrence  A.  Erbst,  an  attorney  for  NBC,  in  an  article  in  the  Southern 
California  Law  Review.'®  The  article  reviews  the  history  of  the  section, 
the  Lar  Daly  decision,  the  1959  amendment  and  1960  suspension  of  the 
section,  and  subsequent  events.  The  issue  of  “who  is  a  legally  qualified 
candidate”  is  touched  upon.  Mr.  Erbst,  as  might  be  expected,  is  critical 
of  the  section  and  feels  that  it  could  well  be  deleted  from  the  statute  — 
if,  indeed,  it  is  not  unconstitutional,  a  question  which  he  raises  but  does 
not  discuss  at  any  length. 


8  49  Ky.L.J.  370  (Spring  1961). 

»70  Yale  L.J.  954  (May  1961). 

1034  S.C.L.Rev.  190  (Winter  1961).  The  article  is  one  of  several  in  a 
symposium  on  “The  Law  and  Politics.” 
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Right  of  Property  in  Nome,  otc. 

The  subject  of  “Right  of  Property  in  Name,  Likeness,  Personality, 
and  History”  is  treated  by  Harold  R.  Gordon,  a  member  of  the  Illinois 
Bar,  in  a  sixty-page  article  in  the  Northwestern  University  Law  Review.^^ 
Because  of  the  length  and  exhaustive  nature  of  the  article,  no  attempt 
will  be  made  to  summarize  it  here.  Mr.  Gordon  goes  at  some  length  into 
various  aspects  of  the  advertising  use  of  a  person’s  name,  likeness,  etc. 
Cases  involving  newspapers,  magazines,  and  books  on  the  one  hand,  and 
motion  pictures,  radio,  and  television  on  the  other  hand  are  given  special 
consideration.  Other  aspects  treated  are  the  rights  of  those  tried  for  or 
convicted  of  crime;  identification;  and  the  rights  of  close  relatives. 

Service  Fees  for  Broadcast  Licenses 

The  question  of  charging  service  fees  for  broadcast  licenses  is  dis¬ 
cussed  in  an  article  by  Harvey  Sarner,  identified  only  as  “Attorney  at 
Law,”  in  the  Federal  Bar  Journal.*-  Mr.  Samer  treats  the  background 
and  history  of  the  proposal  that  the  F.C.C.  impose  service  fees  on  its 
licensees  and  answers  some  of  the  arguments  that  have  been  made  against 
the  idea.  Mr.  Samer’s  conclusion  is  that  an  assessment  system  should  be 
instituted  whereby  broadcast  licensees  would  be  required  to  pay  a  fee 
for  their  licenses  which  would  place  the  cost  of  the  services  rendered 
by  the  Gommission  upon  the  licensees  rather  than  the  general  public. 

State  Antitrust  Laws  —  Federal  Preemption 

Two  law  reviews  have  commented  on  the  Galifomia  decision  in 
Standard  Radio  &  Television  Go.  v.  Ghronicle  Publishing  Go.,  182  Gal. 
App.(2d)  293  (1960),  in  which  the  court  held  that  the  state  antitrust  laws 
could  not  apply  to  intrastate  trade  restrictions  between  television  stations 
and  film  distributors,  since  the  field  had  been  preempted.  The  Harvard 
Law  Review*^  questions  the  applicability  of  the  preemption  doctrine  in 
such  a  case.  The  Gommunications  Act  itself  does  not  expressly  or  even 
impliedly  preempt  the  field.  It  is  not  clear  that  there  would  be  any  con¬ 
flict  between  state  and  federal  action.  The  transactions  involved  were 
basically  local  and  should  be  subject  to  local  law.  The  Stanford  Law 
Review*^  takes  a  similar  position.  The  fact  that  exclusivity  clauses  are 
used  on  a  nationwide  basis  does  not  mean  that  federal  law  must  apply. 

1155  N.W.U.L.Rev.  553  ( November-December  1960). 

12  21  Fed.Bar  J.  209  (Spring  1961). 

1374  Harv.L.Rev.  1229  (April  1961). 

1*  13  Stan.L.Rev.  629  (May  1961). 
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Recent  Court  and  Agency  Decisions 

Administrative  Law  — Effect  of  F.C.C.  Finding  of  Unfitness  to  be  a 
Licensee  (Southern  Transcontinental  Service  Case,  Docket  7984  et  al. 
(C.A.B.,  1961)). 

In  this  airline  route  case,  Eastern  Airlines  contended  that  National 
Airlines  was  unfit  for  the  award  because  the  application  of  its  wholly- 
owned  subsidiary,  Public  Service  Television,  Inc.,  for  a  television  channel, 
had  been  denied  by  the  F.C.C.  because  of  improper  attempts  to  influence 
the  Commission  in  which  National’s  General  Counsel  and  two  of  its 
directors  had  been  involved.  (WKAT,  Inc.,  29  F.C.C.  216).  The  Board 
rejected  this  contention. 

“The  record  does  not  show,  nor  does  Eastern  even  allege,  that  Na¬ 
tional,  in  the  conduct  of  its  certificated  operations  has  in  any  way  failed 
to  comply  with  the  Act  or  the  Board’s  Regulations,  or  has  in  any  way 
failed  in  its  duties  and  responsibilities  to  the  public  in  its  air  transport 
operations.  Where,  as  here,  we  have  an  established  and  certificated  air 
carrier  with  many  years  of  operating  experience  and  no  indication  of 
improper  dealings  with  the  Board  or  the  public,  we  are  unable  to  make 
a  finding  that  National  Airlines  is  not  fit,  willing,  or  able  within  the 
meaning  of  the  Act  to  properly  and  effectively  operate  the  Florida- 
Califomia  route  being  awarded  to  it.” 

Antitrust  Actions  —  Effect  of  Pendency  of  Administrative  Proceed¬ 
ings  (Chronicle  Publishing  Co.  v.  National  Broadcasting  Co.,  Inc., 
294  F.(2d)  744,  21  RR  2128  (C.A.  9th,  1961)). 

Chronicle  Publishing  Company,  an  NBC  affiliate  in  San  Francisco 
(KRON-TV),  brought  suit  against  NBC,  alleging  that  NBC’s  proposed 
acquisition  of  KTVU,  San  Francisco,  and  of  other  stations,  was  in 
violation  of  the  antitrust  laws.  The  application  for  Commission  consent 
to  acquisition  of  KTVU  by  NBC  was  pending  before  the  Commission, 
and  Chronicle  was  taking  an  active  part  in  opposing  a  grant  of  Com¬ 
mission  approval.  The  district  court  stayed  further  proceedings  in  the 
antitrust  action  until  final  determination  of  the  F.C.C.  proceedings.  The 
court  of  appeals  affirmed.  'The  action  of  the  district  court  was  within 
its  discretion.  The  transfer  of  control  could  not  take  place  until  F.C.C. 
approval  was  given,  and  “It  would  not  appear  to  be  asking  overmuch 
of  Chronicle  to  await  the  occurring  of  this  condition  precedent  before 
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complaining  of  the  antitrust  aspect  of  the  acquisition.”  While  other 
matters  are  also  involved,  the  impending  acquisition  of  KTVU  by  NBC  is 
the  main  element  of  the  case. 

Bropdcasting  and  Telecasting  of  Congressional  Committee  Hearings 
(United  States  v.  Hints,  193  F.Supp.  325  (N.D.III.,  1961)). 

Defendant  was  indicted  for  violation  of  2  U.S.C.  §192  in  that  he 
refused  to  testify  before  a  Senate  Committee  in  1956.  He  made  the  de¬ 
fense  that  he  could  not  be  punished  for  his  refusal  because  it  had  been 
predicated  upon  “an  inability  to  testify  accurately  when  he  is  the  subject 
for  television  and  radio  broadcasting  apparatus,  newsreel  cameras  and 
photographers.”  The  point  was  raised  by  motion  to  dismiss  the  indict¬ 
ment  rather  than  at  trial.  The  court,  in  a  lengthy  opinion,  refused  to 
dismiss  the  indictment.  The  mere  desire  of  a  witness  to  protect  his  sensi¬ 
bilities  is  not  a  basis  for  exclusion  of  the  press  or  other  media.  Exclusion 
of  photographers  and  broadcasters  from  a  courtroom  is  another  matter; 
the  considerations  which  are  there  involved  are  not  present  in  congres¬ 
sional  hearings.  In  fact,  there  is  “a  valid  legislative  purpose  in  admitting 
to  the  conference  room  the  eyes  and  the  ears  of  the  nation.”  It  is  for 
Congress  to  say  how  congressional  hearings  shall  be  conducted,  and  not 
for  the  courts.  The  court,  when  called  upon  to  take  action  in  a  particular 
case,  may  have  to  determine  whether  the  legislative  process  has  been 
improperly  employed,  but  in  a  case  like  the  present  one  the  court  may  act 
only  on  the  basis  of  facts.  There  must  be  competent  proof  that  the  de¬ 
fendant  was  actually  deprived  of  his  normal  faculties  to  respond  in¬ 
telligently  with  clarity  and  accuracy,  as  a  reasonable  result  of  conditions 
caused,  or  affirmatively  allowed  to  exist,  by  Congress,  which  conditions 
were  unreasonable  and  unwarranted. 

It  was  also  contended  that  an  Illinois  statute  prohibited  televising 
of  the  hearing,  which  had  taken  place  in  Chicago.  This  argument  was 
quickly  rejected.  While  the  statute  in  terms  provides  that  a  witness 
may  not  be  compelled  to  testify  in  any  proceeding  conducted  by  a  court, 
commission,  administrative  agency  or  other  tribunal  “in  this  state,”  if  his 
testimony  is  to  be  broadcast  or  televised,  it  clearly  cannot  apply  to  hear¬ 
ings  of  federal  authorities. 

Broadcasting  and  Telecasting  of  Congressional  Committee  Hearings 
(Hartman  v.  United  States,  290  F.(2d)  460  (C.A.  9th,  1961)). 

Defendant  was  prosecuted  under  2  U.S.C.  §192  for  refusal  to  answer 
certain  questions  put  to  him  at  a  hearing  conducted  by  a  subcommittee 
of  the  House  Committee  on  Un-American  Activities.  He  raised  the 
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defense,  among  others,  that  the  proceedings  of  the  Committee  were 
invalidated  “because  of  the  failure  of  the  Committee  to  observe  the 
House  ruling  to  prohibit  the  hearings  from  being  televised."  The  court, 
however,  was  unable  to  find  any  House  rule  prohibiting  televising  of 
hearings.  The  Speaker  had  previously  interpreted  the  House  rules  as 
prohibiting  the  televising  of  Committee  hearings,  but  no  such  ruling  had 
been  made  during  the  session  involved  in  this  case,  and  even  if  there 
had  been  a  ruling,  it  did  not  appear  that  a  violation  of  it  would  invalidate 
the  proceedings.  Furthermore,  appellant  had  made  no  objection  at  the 
time  of  the  hearing,  although  other  witnesses  had. 

Broadcasting  and  Telecasting  of  Courtroom  Proceedings  (State  v. 
Cox,  188  Kan.  500  (1961)). 

The  appointment  of  counsel  to  represent  the  defendant  in  a  kidnap¬ 
ing  case,  and  setting  of  the  amount  of  bond  (which  involved  reference 
to  prior  offenses),  were  recorded  on  tape  and  broadcast  over  a  local 
radio  station.  Defendant  objected  on  the  ground  that  this  violated  Canon 
35  of  the  Canons  of  Judicial  Ethics.  The  court,  in  an  opinion  by  Robb,  J., 
granted  a  new  trial  on  other  grounds  but  commented  that 

“While  this  court  is  not  holding  these  rulings  [sic]  to  be  reversible 
error,  such  proceedings  are  not  approved  or  sanctioned  by  this  court, 
and  they  are  not  to  be  allowed  in  a  courtroom  or  are  they  to  be 
participated  in  and  indulged  in  by  a  court." 

Justice  Robb  also  filed  a  special  concurring  opinion  in  which  he  con¬ 
tended  that  defendant  should  have  been  granted  a  new  trial  on  this 
ground  alone.  He  said: 

“I  believe  that  official  court  proceedings  should  not  be  used  as 
program  material  by  radio,  television,  or  other  broadcasting  media. 
Members  of  the  bench  and  bar  should  not  allow  judicial  proceedings 
to  be  used  as  a  source  of  entertainment  even  though  it  may  afford 
a  particular  judge  or  attorney  some  publicity  which  could  not  other¬ 
wise  be  obtained.  Such  practices  are  forbidden  by  Canon  No. 
35.  .  .  . 

“Many  in  the  legal  profession  are  of  recognized  proficiency  in 
the  field  of  entertainment  by  reason  of  musical  or  dramatic  ability 
but  when  the  life,  liberty,  and  property  of  fellow  citizens  are  at  stake 
before  our  courts,  we  as  judges  and  lawyers  have  a  duty  to  see  that 
at  no  time  is  there  anything  in  the  courtroom  which  will  distract 
the  attention  of  the  judge  and  the  attorneys,  the  witnesses  and  the 
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court  reporter,  as  well  as  that  of  the  jury.  It  approaches  the  ridicu¬ 
lous  to  require  a  judge  to  maintain  good  decorum  among  the  specta¬ 
tors  in  the  courtroom  and  then  permit  picture  apparatus  to  be  set 
up,  recording  machines  to  be  placed,  and  hghts  or  flashbulbs  to  be 
used  in  the  presence  of  the  judge  in  order  to  record  a  commercially 
sponsored  program  for  later  news  broadcasting  over  a  local  radio 
station.” 

Broadcasting  and  Telecasting  of  Courtroom  Proceedings  —  Eichmann 
Trial  (Attorney  General  v.  Eichmann/  21  RR  2052  (Jerusalem  District 
Court/  1961)). 

Prior  to  the  opening  of  the  trial  of  Adolf  Eichmann,  the  Government 
of  Israel  entered  into  a  contract  with  a  New  York  corporation  giving  it 
the  sole  right  to  make  recordings  of  the  trial  for  purposes  of  television 
broadcasting  in  other  countries,  and  for  screening  in  Israel  and  abroad. 
(Israel  has  no  television.)  The  Attorney  CJeneral  requested  the  court  to 
permit  the  recording.  Consent  was  granted.  The  court,  after  examining 
the  machinery  to  be  used,  found  that  there  would  be  no  interference  with 
the  court  proceedings.  The  equipment  was  not  noticeable  from  the  court¬ 
room,  was  noiseless,  and  required  no  unusual  type  of  lighting.  Eich¬ 
mann  s  counsel,  however,  objected  on  the  ground  that  witnesses  might  be 
deterred  from  testifying  for  fear  of  persons  outside  the  courtroom,  who 
would  be  able  to  follow  their  evidence  as  televised,  or  might  “put  on  an 
act;”  also  that  a  distorted  description  of  the  proceedings  or  a  one-sided 
presentation  might  result.  The  court  rejected  these  arguments.  Some  of 
its  language  is  highly  relevant  to  the  dispute  over  broadcasting  of  court¬ 
room  proceedings  which  has  been  raging  in  the  United  States  for  several 
years.  The  court  said: 

“. . .  [l]f  it  is  true  that  publicity  ‘communicates  to  all  what  they  have 
the  right  to  know,’  then  there  can  be  no  limit  to  the  degree  of  publicity 
that  is  desirable.  On  the  contrary,  the  larger  the  number  of  people 
interested  in  a  particular  trial,  the  more  desirable  it  is  that  the  publicity 
given  to  the  trial  proceedings  should  be  extensive,  on  condition,  naturally, 
that  the  publicity  be  accurate  and  fair.  This  court  is  aware  that  the  case 
to  be  heard  before  it  is  arousing  great  interest  in  this  country  and 
throughout  the  world.  As  regards  accuracy  there  is  no  doubt  that  im¬ 
mediate  visual  and  sound  recording,  in  the  manner  for  which  permission 
is  sought,  conveys  the  proceedings  of  the  court  with  complete  accuracy, 
surpassing  that  of  the  written  word.  We  therefore  hold  that  from  the 
principal  viewpoints  mentioned  —  maximum  publicity  for  all  those  in¬ 
terested,  and  the  submission  of  the  court  to  public  judgment  —  television 
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broadcasting  of  the  court  proceedings  will  not  only  do  no  harm,  but  will 
render  valuable  service  in  the  interests  of  justice.  We  should  not  hesitate 
to  give  our  sanction  to  this  method  of  publicity  merely  because  it  is  an 
innovation. 


“.  .  .  The  accepted  method  of  arriving  at  the  truth  according  to  our 
criminal  procedure  is  the  examination  of  witnesses  before  the  court,  and 
the  free  evaluation  of  the  evidence  by  the  court.  In  so  far  as  this  method 
does  not  prevent  the  possibility  of  false  evidence  being  given  under  the 
influence  of  people  outside  the  courtroom,  the  same  possibility  exists 
whether  the  evidence  is  recorded  for  television  or  whether  it  is  merely 
taken  down  in  writing,  since  in  both  cases  anyone  can  find  out  what  the 
witness  has  said  in  court.  On  the  other  hand,  it  is  possible  to  envisage 
instances  in  which  the  witness  will  be  more  accurate  in  his  evidence 
when  he  knows  that  he  is  giving  evidence  to  a  public  outside  the  court¬ 
room.  . .  .  The  same  applies  to  the  fear  that  witnesses  will  ‘put  on  an  act’ 
when  giving  their  evidence.  If  such  a  danger  exists,  the  same  witnesses 
will  doubtless  wish  to  ‘put  on  an  act’  for  the  spectators  and  journalists 
in  the  courtroom  no  less  than  for  the  television  cameras. 

“Defense  Counsel’s  second  objection,  regarding  incomplete  publica¬ 
tion,  which  might  give  a  distorted  picture  of  the  court  proceedings,  is 
more  serious.  We  would  add,  on  our  part  that  there  is  also  the  danger 
of  publicity  which  will  be  unfair  or  unfitting  to  the  dignity  of  the  court. 
An  additional  difficulty  resides  in  the  fact  that  the  court  cannot  directly 
control  publication  abroad  by  the  imposition  of  criminal  and  civil  sanc¬ 
tions.  We  have,  however,  ultimately  decided  that  these  fears  cannot  be 
measured  against  the  positive  aspect  of  the  recording  requested.  These 
dangers  exist  in  any  case,  as  regards  publication  in  the  Press  in  Israel 
and  abroad,  and  in  any  event  the  court  will  be  able  to  react,  when  neces¬ 
sary,  to  television  broadcasts  characterized  by  distortion,  unfairness  or 
contempt  of  court  which  may  be  brought  to  its  attention,  by  the  immedi¬ 
ate  withdrawal  of  the  right  to  record.” 

Broadcasting  and  Telecasting  of  Courtroom  Proceedings  — Re-enact* 
ment  of  Jury  Deliberations  (United  States  v.  Rees,  193  F.Supp.  861 
(D.Md.,  1961)). 

After  defendant  Rees  had  been  found  guilty  in  a  sensational  murder 
case,  but  before  he  had  been  sentenced,  a  Baltimore  television  station 
telecast  a  program  in  which  nine  of  the  twelve  jurors  purported  to  re¬ 
enact  their  deliberations.  The  program  had  been  video-taped  ten  days 
earlier,  but  neither  the  court  nor  counsel  participating  in  the  trial  had 
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any  knowledge  of  this  until  the  program  was  put  on  the  air.  Various 
motions  for  a  new  trial,  a  mistrial,  or  to  strike  out  the  verdict  because 
of  the  broadcast  were  denied.  However,  the  court  referred  to  two  mem¬ 
bers  of  the  bar  the  question  whether  the  television  station,  its  employees, 
representatives,  and  counsel  had  been  in  contempt  of  court  because  of 
the  preparation  and  telecast  of  the  program.  Their  conclusion,  which 
was  adopted  by  the  court,  was  that  under  established  legal  principles  the 
court  lacked  power  to  punish  for  contempt.  However,  the  court  approved 
the  statement  of  the  two  attorneys  that  the  broadcast  did  interfere  with 
the  orderly  processes  of  justice  and  that  “the  effect  of  such  a  spectacle  on 
the  administration  of  justice  is  .  .  .  bound  to  be  unfortunate.”  Jurors 
may  well  hesitate  to  express  their  views  freely  if  they  know  that  they 
are  likely  to  be  publicized  on  a  television  program,  and  even  witnesses 
may  be  reluctant  to  give  disagreeable  or  embarrassing  testimony  if  they 
know  that  their  testimony  and  their  credibility  may  subsequently  be 
discussed  by  the  jurors  on  a  television  program.  The  court  referred  to 
the  State  Bar  Association  the  question  of  possible  disciplinary  proceed¬ 
ings  against  counsel  for  the  station,  and  requested  the  President  of  the 
Bar  Association  to  appoint  a  special  committee  to  consider  whether  any 
legislation  or  rule  of  court  on  the  subject  is  necessary  or  desirable. 

Broadcasting  of  Meetings  of  Local  Governmental  Bodies  (Opinion 
of  the  Attorney  General  of  California,  No.  61  /94,  August  24,  1961). 

The  Attorney  General  was  asked  whether  a  county  board  of  super¬ 
visors  had  discretion  to  grant  or  deny  permission  to  a  radio  station  to 
broadcast  regular  meetings  of  the  board.  California  statute  law  provides 
that  such  meetings  shall  be  “public,”  and  that  all  persons  shall  be  per¬ 
mitted  to  attend,  but  does  not  mention  radio  broadcasting.  Relying  on 
the  decisions  in  Earle  C.  Anthony,  Inc.  v.  Morrison,  83  F.Supp.  494, 
affd  173  F.(2d)  897  (C.A.  9th,  1949)  and  Wrather-Alvarez  Broadcasting, 
Inc.  V.  Hewicker,  147  Cal.App.(2d)  509  (1957),  the  Attorney  General 
concluded  that  the  board  of  supervisors  has  discretion  to  deny  permission 
to  a  radio  station  to  broadcast  its  meetings.  He  commented  that 

“While  it  is  within  the  discretion  of  a  county  board  of  super¬ 
visors  to  refuse  to  permit  a  radio  station  to  broadcast  its  regular 
meetings,  if  the  board  were  to  permit  one  radio  station  to  broadcast 
its  regular  meetings  it  may  be  that  refusal  to  permit  other  radio 
stations  to  broadcast  the  same  meetings  would  be  considered  arbi¬ 
trary  unless  a  broadcast  by  more  than  one  radio  station  would  inter¬ 
fere  with  the  orderly  conduct  of  such  meetings.” 
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Contracts  —  Interference  with  Contract  (Red  Wing  Productions/  Inc. 
V.  American  Broadcasting-Paramount  Theatres/  Inc./  213  N.Y.S.(2d) 
315  (N.Y.  Sup.  Ct./  1961)). 

Plaintiff,  the  producer  of  the  Garry  Moore  Show,  contracted  with 
Carol  Lawrence,  a  singer  and  performer,  to  appear  on  several  shows. 
The  contract  included  an  exclusivity  clause  providing  that  Miss  Lawrence 
would  not  appear  on  any  other  television  or  radio  show  within  three  weeks 
before  or  one  week  after  the  network  broadcast  of  the  shows  on  which 
she  appeared.  Miss  Lawrence  agreed  to  appear  on  the  Bing  Crosby 
Show.  Her  appearance  was  taped  in  December,  1960.  In  January,  1961, 
defendants  learned  of  the  exclusivity  clause.  Nevertheless,  the  Bing 
Crosby  show  was  scheduled  for  March  20,  less  than  three  weeks  before 
broadcast  of  a  Garry  Moore  Show  on  which  Miss  Lawrence  was  to 
appear.  Plaintiff  did  not  sue  Miss  Lawrence,  but  sued  ABC  and  the 
sponsor.  General  Motors,  on  the  theory  of  illegal  interference  with 
plaintiff’s  contract  relations  with  Miss  Lawrence.  An  injunction  against 
broadcast  of  the  Bing  Crosby  Show  on  March  20  was  sought.  The  court 
held  that  no  cause  of  action  was  stated.  Defendants  knew  nothing  about 
the  exclusivity  clause  at  the  time  the  appearance  of  Miss  LawTence  was 
arranged  for  and  put  on  tape.  Even  if  there  were  an  interference  with 
plaintiff’s  rights,  an  injunction  would  be  too  drastic  a  remedy  in  view  of 
the  absence  of  damage  to  plaintiff  and  the  expense  to  which  defendants 
would  be  put. 

Deceptive  Practices  —  Television  Commercials  (Colgate-Palmolive 
Co./  F.T.C.  Docket  No.  7736;  Carter  Products/  Inc./  F.T.C.  Docket 
No.  7943). 

Colgate-Palmohve  and  its  advertising  agency  were  charged  with 
violation  of  the  Federal  Trade  Commission  Act  through  use  of  misleading 
television  commercials  for  shaving  cream.  The  commercial  featured  the 
application  of  the  shaving  cream  to  what  appeared  to  be  a  sheet  of 
sandpaper,  which  was  thereafter  “shaved”  by  a  razor.  Actually,  no  sand¬ 
paper  was  employed,  but  a  “mock-up”  made  of  plexiglass  to  which  sand 
had  been  applied.  One  reason  for  this,  the  Hearing  Examiner  found, 
was  that  there  was  no  time,  in  a  60-second  commercial,  for  sandpaper 
to  be  soaked  to  the  point  where  it  could  be  shaved  cleanly. 

“Aside  from  this,  however,  there  were  technical  difficulties  peculiar 
to  television.  When  placed  under  a  television  camera,  sandpaper  ap¬ 
pears  to  be  nothing  more  than  plain,  colored  paper;  the  texture  or  grain 
of  the  sandpaper  is  not  shown.  Thus  it  is  necessary  to  improvise  —  use  a 
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mock-up  — if  what  is  seen  by  the  television  audience  is  to  have  the 
appearance  of  sandpaper.” 

The  Hearing  Examiner  also  found  that  “There  is  no  doubt  that 
sandpaper  can  be  shaved  through  use  of  the  cream,  provided  adequate 
time  is  allowed  after  the  application  of  the  cream  for  the  sandpaper  to 
become  soaked.”  The  question  was  whether  respondents  had  unduly 
exaggerated  the  moistening  or  wetting  properties  of  the  cream.  The 
Hearing  Examiner  found  that  there  had  been  no  material  misrepresenta¬ 
tion,  saying: 

“Essentially,  what  is  presented  here  would  appear  to  be  little  or 
nothing  more  than  a  case  of  harmless  exaggeration  or  puffing.  Obviously 
the  sandpaper  sequences  were  employed  simply  for  the  purpose  of 
emphasizing  and  dramatizing  the  recognized  moistening  or  wetting 
properties  of  the  cream.  It  is  difficult  to  believe  that  anyone  could 
have  been  misled  as  to  the  properties  or  qualities  of  the  product. 

“As  for  the  use  in  the  commercials  of  the  plexiglass  mock-up  instead 
of  sandpaper,  this  would  appear  not  to  be  misleading  in  a  material  respect 
inasmuch  as  the  shaving  cream  does  possess  adequate  wetting  properties, 
and  sandpaper  can  be  shaved  through  use  of  the  cream  if  sufficient  time 
is  allowed  for  soaking.  In  view  of  the  technical  problems  peculiar  to 
television,  reasonable  latitude  in  the  use  of  mock-ups  or  props  should  be 
permitted,  provided,  of  course,  such  use  is  not  misleading  in  a  material 
respect  as  to  the  actual  properties  or  qualities  of  the  product  advertised. 
On  this  subject,  former  Chairman  Kintner  stated: 

“  “We  realize  that  it  is  often  difficult  to  impart  true  life  quality 
to  a  product  when  it  is  photographed  for  television. 

““Where  the  use  of  props  does  not  result  in  a  material  decep¬ 
tion,  the  Federal  Trade  Commission  would  have  no  reason  to 
complain. 

“‘Obviously,  we  recognize  that  it  is  impossible  to  photograph 
ice  cream  properly  under  hot  lights.  If  you  have  to  use  shaving 
cream  to  get  the  kind  of  head  which  is  normal  on  a  glass  of  beer, 
this  probably  would  not  represent  a  material  deception  unless,  of 
course,  it  was  carried  beyond  a  reasonable  point.  If  a  glass  goblet 
glistens  too  much,  we  still  aren’t  likely  to  be  alarmed.’  (Advertising 
Age,  November  23,  1959)” 

'This  case  has  been  appealed  to  the  Commission. 

In  the  second  case.  Carter  Products  and  its  advertising  agency  were 
charged  with  having  used  “a  phony  substance  resembling  shaving  cream” 
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in  television  commercials  which  falsely  disparaged  competing  products. 
The  commercial  featured  a  comparison  between  what  the  announcer 
called  an  “ordinary”  shaving  cream  lather,  which  quickly  disappeared  or 
tlried  out,  and  Carter’s  product.  The  Hearing  Examiner  found  that  the 
“ordinary”  lather 

“was  not  a  shaving  cream  at  all  but  was  a  white  creamy-looking 
substance  prepared  by  respondent  Carter  Products,  Inc.  to  simulate 
shaving  cream,  and  contained  properties  which  caused  it  to  dis¬ 
appear  rapidly  and  appear  to  dry  out  immediately  after  being 
applied  to  the  face  of  the  actor  .  .  .  .” 

The  actual  content  of  the  mixture  was  90%  water  and  10%  “ultra-wet 
60L,”  a  foaming  agent.  It  did  not  contain  any  soaps  or  fatty  acid  salts 
which  are  usually  found  in  shaving  cream  lathers  and  prevent  them  from 
breaking  down. 

Rejecting  respondents’  arguments  that  the  specially  prepared  sub¬ 
stance  was  used  because  of  technical  photographic  problems,  the  Hearing 
Examiner  said: 

“Reasonable  latitude  is  and  should  be  granted  to  advertisers  and 
advertising  agencies  in  the  use  of  ‘make-up’  where  necessary  to  meet 
the  technical  requirements  of  photography.  However,  this  is  not  a 
license  to  misrepresent  the  truth  as  to  a  material  fact.  It  is  undis¬ 
puted  that  respondents  used  ‘Rise’  shaving  lather  in  the  television 
commercials  complained  about.  If  respondents  could  successfully 
photograph  ‘Rise’  shaving  lather,  they  could  also  successfully  photo¬ 
graph  a  competing  or  competing  shaving  lathers.  Representatives  of 
respondents  testified  that  their  reason  for  using  the  specially  pre¬ 
pared  substance  which  resembled  shaving  cream  but  contained 
ingredients  which  caused  it  to  disappear  and  dry  up  considerably 
faster  than  ordinary  shaving  cream  was  to  dramatize  the  difference 
between  ‘Rise’  and  ‘ordinary’  lathers.  Even  so,  it  was  not  necessary 
to  prepare  and  use  a  phony  substance  resembling  shaving  cream 
and  represent  this  to  the  public  as  a  competing  shaving  cream, 
inferior  to  ‘Rise’.” 

The  Initial  Decision  was  announced  September  25,  1961,  and  has 
not  been  reviewed  by  the  Commission. 

Monitoring  of  Police  Colis 

A  city  may  not  prohibit  receipt  of  police  calls  by  a  private  person. 
Circuit  Judge  Daniel  T.  McCall,  Jr.,  of  Mobile,  Alabama,  ruled  in  a 
recent  case.  The  City  of  Mobile  had  filed  a  complaint  alleging  that 
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the  defendant  had  violated  a  city  ordinance  by  operating  a  short-wave 
radio  over  which  defendant  received  police  calls.  The  court  sustained 
a  demurrer.  The  basis  of  the  court’s  ruling  was  that  there  could  be  no 
criminal  offense  of  listening  to  a  radio,  whether  the  station  was  a  short 
wave  one  or  another  type,  a  question  of  freedom  of  speech  under  the 
Constitution  being  involved.  According  to  information  from  Judge 
McCall,  the  City  Attorney  agreed  with  the  ruling  and  stated  that  a  new 
ordinance  on  the  question  would  be  drafted. 


Network  Regulation  —  Station  Representation  (Metropolitan  Tele¬ 
vision  Co.  V.  F.C.C.,  289  F.(2d)  874  (U.  S.  App.  D.C.,  1961)). 

Rule-making  action  of  the  Commission,  forbidding  a  television  net¬ 
work  from  representing  affiliated  stations  in  the  sale  of  non-network 
time  (national  spot  sales),  is  affirmed  by  the  court  with  a  minimum  of 
discussion.  The  Commission’s  action  was  based  on  its  conclusions,  sup¬ 
ported  by  substantial  evidence,  that  national  spot  sales  representation  by 
networks  resulted  in  a  restraint  on  competition  and  in  interference  with 
the  licensees’  independent  responsibilities  and  freedom  of  action.  Prac¬ 
tices  which  present  realistic  dangers  of  competitive  restraint  are  a  proper 
consideration  for  the  Commission  under  the  “public  interest,  convenience 
and  necessity”  standard,  whether  or  not  there  is  an  actual  violation  of 
the  antitrust  laws.  The  requirement  of  divestment  of  existing  national 
spot  representation  contracts  with  the  networks  is  not  unduly  harsh  or 
unreasonable. 


Practice  and  Procedure  —  Cut-off  Rules  (Ranger  v.  F.C.C./  294  F.(2d) 
240  (U.  S.  App.  D.C.,  1961)). 

The  court  in  this  case  upholds  the  validity  of  the  Commission’s 
“cut-off’  rules  for  AM  applications.  Under  the  rules,  appellants’  applica¬ 
tion,  in  order  to  be  given  comparative  consideration  with  two  pending 
applications  with  which  it  was  mutually  exclusive,  had  to  be  filed  before 
May  15.  The  application  was  tendered  for  filing  on  April  20,  but  was 
returned  by  the  Commission  on  May  11  as  incomplete.  Naturally,  it  was 
impossible  to  file  a  corrected  application  by  May  15.  The  court  held  that 
the  Commission  was  justified  in  rejecting  the  application,  which  was 
defective  and  incomplete  in  a  number  of  respects.  “\Ve  think  an  applicant 
for  a  radio  license  who  either  ignores  or  fails  to  understand  clear  and 
valid  rules  of  the  Commission  respecting  the  requirements  for  an  applica- 
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tion  assumes  the  risk  that  the  application  will  not  be  accepted  for  filing.” 
The  Communications  Act  does  not  require  the  Commission  to  set  an  ap¬ 
plication  for  hearing  if  it  is  lacking  in  material  respects.  Otherwise,  “any 
obstructionist  could  easily  prevent  indefinitely  the  consideration  of  an 
application  by  merely  filing  skeleton  competing  applications.”  The  Com¬ 
mission’s  “cut-off’  rule  is  a  reasonable  one.  It  is  not  a  substantive  rule  and 
hence  was  not  required  to  be  adopted  on  the  basis  of  formal  rule  making 
procedures.  While  failure  to  observe  the  rule  might  cause  the  loss  of 
substantive  rights,  no  substantive  rights  are  actually  involved  by  the 
regulation  itself.  The  Commission’s  21-day  delay  in  returning  the  appli¬ 
cation  was  not  unreasonable  in  view  of  the  “vast  caseload”  which  the 
Commission  must  process,  and  the  Commission  cannot  be  charged  with 
knowledge  of  an  impending  cut-off  date  at  the  time  it  returned  the 
application  as  incomplete. 


Property  Rights  in  Television  Signals  (Intermountain  Broadcasting  & 
Television  Corp.  v.  Idaho  Microwave,  Inc.,  196  F.Supp.  315  (D.ldaho, 
1961)). 

The  issue  in  this  case  was  as  to  the  right  of  a  community  antenna 
system  to  pick  up  and  transmit  signals  broadcast  by  a  television  station 
without  the  consent  of  the  station.  The  court  wrote  a  lengthy  opinion, 
chiefly  concerned  with  the  application  and  interpretation  of  the  Supreme 
Court  decision  in  the  Associated  Press  (International  News  Service  v. 
Associated  Press,  248  U.S.  215  (1918)).  The  court  came  to  the  conclusion 
that  a  television  station  has  no  property  right  in  its  broadcasts  —  apart 
from  such  program  content  as  might  be  protectible  under  statutory  or 
common  law  copyright  —  which  is  infringed  by  the  action  of  the  CATV 
system.  There  is  no  interference  with  the  profits  of  the  television  station, 
no  misrepresentation  or  “palming  off.”  'The  fact  that  the  station  had 
negotiated  an  agreement  with  another  station  covering  rebroadcasting 
of  its  programs  does  not  show  the  existence  of  a  property  right;  Section 
325(a)  of  the  Communications  Act  requires  consent  of  the  originating 
station  where  “rebroadcasting”  is  involved.  While  the  CA'TV  system  is 
operated  for  profit,  this  does  not  mean  that  it  is  in  unfair  competition 
with  the  television  station  whose  signals  it  picks  up  and  transmits.  How¬ 
ever,  the  stations  are  given  an  opportunity  to  make  a  showing  entitling 
them  to  protection  under  copyright  law,  statutory  or  common  law,  with 
respect  to  programs  which  they  produce,  or  under  the  doctrine  of  unfair 
competition  with  respect  to  exclusive  license  arrangements. 
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Public  Service  Responsibility  of  Broadcast  Licensees  (Television 
Corp.  of  Michigan  v.  F.C.C.,  21  RR  2107  (U.  S.  App.  D.C.,  July  13, 
1961)). 

The  issue  in  this  case  was  whether  the  Commission  had  erred  in 
permitting  a  television  station  to  move  its  transmitter  site.  The  court 
held  that  the  Commission’s  findings  and  conclusions  were  not  adequate 
to  support  the  order,  and  remanded  the  case.  The  court  went  out  of 
its  way,  however,  to  comment  that 

“All  too  often  in  cases  like  the  present  the  broadcasters  involved 
appear  to  be  chiefly  interested  in  the  revenues  to  be  derived  from 
operating  their  stations  in  the  most  profitable  manner.  It  seems  clear 
in  the  present  case  that  WOOD-TV  will  make  more  money  in  its 
new  location  than  in  the  old:  it  is  moving  to  a  more  prosperous  and 
more  highly  populated  area,  and  its  advertising  revenues  will  no 
doubt  increase.  But  such  considerations,  though  legitimate,  cannot 
be  controlling.  Television  and  radio  are  affected  with  a  public 
interest:  the  Nation  allows  its  air  waves  to  be  used  as  a  matter  of 
privilege  rather  than  of  right.  The  interests  which  today  are  profiting 
so  handsomely  from  radio  and  television  may  in  the  end  find  it  in 
their  own  best  interest  to  treat  their  businesses  primarily  as  a  public 
trust.” 

Right  of  Privacy  (Durgom  v.  C.B.S.,  Inc.,  214  N.Y.S.  2d  752  (N.Y. 
Sup.  Ct.,  Spec.  Term,  1961)). 

Plaintiff,  “Bullets”  Durgom,  a  former  manager  for  Jackie  Gleason, 
sued  to  enjoin  the  broadcast  of  a  special  Gleason  show  which  included 
a  character  representing  plaintiff  by  name.  Plaintiff’s  written  consent 
had  never  been  obtained  as  required  by  the  New  York  Civil  Rights  Law, 
§§50,  51.  The  court  held  that  plaintiff  was  entitled  to  an  injunction 
even  though  he  may  have  known  for  months  that  the  show  was  being 
taped  and  had  not  objected.  The  statute  gives  a  right  to  an  injunction 
and  it  cannot  be  denied.  Defendants  took  the  risk  by  failing  to  get 
Durgom’s  written  consent. 

State  Commissions  —  Jurisdiction  —  Pay  Television  (Midwest  Video 
Corp.  V.  Southwestern  Bell  Telephone  Co.,  Inc.,  21  RR  2117  (Ark. 
Pub.  Serv.  Comm.,  July  28,  1961)). 

The  Arkansas  Commission  in  this  case  held  that  it  had  jurisdiction 
over  the  furnishing  by  a  telephone  company  of  cable  facilities  for  the 


Journal  of  the  Federal  Communications  Bar  Association  225 


transmission  of  pay  television  programs,  where  the  programs  would 
originate  and  terminate  entirely  within  the  state.  Transmission  of  pro¬ 
grams  originating  outside  of  the  state  would  come  within  the  jurisdiction 
of  the  F.C.C.,  but  this  would  not  deprive  the  state  commission  of  juris¬ 
diction  over  the  intrastate  service. 

On  the  merits,  the  Commission  found  that  it  would  be  in  the  public 
interest  to  authorize  the  telephone  company  to  furnish  the  facilities  for 
the  proposed  pay-television  service.  Protests  by  theater  interests  were 
rejected.  Conceding  that  pay  television  might  disrupt  other  segments  of 
the  entertainment  business,  the  Commission  “cannot  deny  the  people  of 
Arkansas  the  benefits  of  a  new  entertainment  media  merely  because 
other  segments  of  the  industry  may  be  inconvenienced  thereby.”  Any 
new  invention  is  likely  to  lead  to  economic  change. 

State  Commissions  — Jurisdiction  — Radiotelephone  Utilities  (Calif. 
Pub.  Util.  Comm.,  Case  No.  6945,  21  RR  2073  (June  20,  1961)). 

The  California  Commission  in  this  case  held  that  miscellaneous 
common  carriers  which  are  licensed  by  the  F.C.C.  under  Part  21  of  its 
rules,  which  have  tariffs  on  file  with  the  F.C.C.  offering  service  to  the 
public  in  California,  and  which  perform  an  intrastate  communication 
service,  are  “telephone  corporations”  within  the  language  of  the  Cali¬ 
fornia  Public  Utilities  Code  and  hence  are  excepted  from  the  jurisdiction 
of  the  F.C.C.  as  to  charges,  classifications,  practices,  services,  facilities, 
or  regulations  for  or  in  connection  with  intrastate  communication  service 
by  wire  or  radio  under  Section  2(b)  of  the  Communications  Act.  Such 
“radiotelephone  utilities”  are  required  to  file  tariffs  with  the  California 
Commission.  Future  expansion  of  operations,  discontinuance  of  service 
or  construction  of  plants  or  extensions  thereof  must  have  approval  of  the 
State  Commission. 
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Notes 

Administrative  Procedure  —  Message  of  the  President 

The  President’s  Special  Message  on  Regulatory  Agencies  (H.Doc. 
135,  87th  Cong.,  1st  Sess.)  made  a  number  of  points  with  reference  to 
improvement  of  the  administrative  process.  As  far  as  F.C.C.  is  concerned, 
the  most  relevant  parts  of  the  message  are  those  dealing  with  delegation 
of  greater  responsibility  to  the  Chairman  —  a  matter  which  has  now  been 
laid  to  rest  by  rejection  of  Reorganization  Plan  No.  2  of  1961  and  by 
enactment  of  the  1961  amendments  to  the  Communications  Act  —  and 
with  the  delegation  of  authority  to  panels  of  agency  members  and  agency 
employee  boards  —  a  matter  which  is  fully  covered  by  the  1961  amend¬ 
ments.  The  message  also  recommended  that  all  agencies  adopt  the  prac¬ 
tice  of  assigning  the  individual  members  “the  responsibility  of  being  indi¬ 
vidually  responsible  for  the  formulation  of  the  rationale  underlying 
important  agency  decisions,  its  quality  and  its  release  to  the  public 
under  the  individual  member’s  name.”  The  Commission  has  not  yet 
adopted  this  reform.  'The  message  also  calls  for  legislative  action  to 
improve  the  status  of  hearing  examiners.  In  the  important  area  of  rela¬ 
tionships  between  the  President  and  the  agencies,  the  message  em¬ 
phasizes  the  President’s  responsibility  for  keeping  informed  as  to  how 
the  agencies  do  their  work,  while  disclaiming  any  intent  to  intrude  or 
intervene  in  matters  which  the  agency  is  required  to  decide  on  the  basis 
of  open  and  recorded  evidence. 

Administrative  Procedure  —  Report  of  Senate  Subcommittee 

The  Report  of  the  Senate  Subcommittee  on  Administrative  Practice 
and  Procedure  (Carroll  Subcommittee)  was  submitted  April  14,  1961, 
almost  simultaneously  with  the  President’s  message.  'The  report  (S.Rept. 
168,  87th  Cong.,  1st  Sess.)  reiterates  the  need  for  improvement  in  the 
administrative  process  and  reduction  in  agency  backlogs. 

“[T]he  procedures  the  departments  and  agencies  have  been  required 
to  follow  are  a  never  absent  source  of  trouble.  Of  course  a  fair 
procedure  is  the  indispensable  requirement  of  any  regulation.  But 
there  has  been  far  too  much  confusion  between  fair  procedures  and 
formal  procedures.  Agencies  and  departments  have  been  bedeviled 
by  an  insistence  that  their  procedures  resemble  as  closely  as  possible 
court  techniques.  Too  little  emphasis  has  been  placed  upon  the 
fact  that  administrative  determinations  involve  the  interests  of  many. 
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sometimes  hundreds  of,  parties;  that  the  facts  to  be  determined  de¬ 
pend  not  upon  resolving  conflicts  between  witnesses  as  to  who  did 
what,  and  when,  and  to  whom,  but  upon  predictions  of  the  future 
based  upon  evaluation  of  statistical  and  scientific  data.  Most  of  all, 
the  issue  is  often  not  how  to  resolve  a  conflict  between  adversaries, 
but  to  determine  what  the  public  interest  demands  shall  be  made  to 
happen  in  the  future.  The  unavoidable  result  of  forcing  such  a 
decision  to  be  made  in  a  proceeding  contorted  into  a  judicial  mold  is 
a  long  and  complicated  but  often  inadequate  record.  More  than 
that,  we  have  demanded  that  the  agency  heads  themselves  decide 
these  issues,  almost  as  an '  incidental  to  the  other  business  of  the 
agency  or  department.  That  backlogs  have  developed;  that  agencies 
have  been  unable  to  keep  up  with  their  work;  that  the  public  interest 
has  suffered,  should  cause  no  real  surprise.” 

The  subcommittee  made  nine  recommendations  (one  of  which,  dealing 
with  rate  cases,  is  inapplicable  to  the  F.C.C.).  It  recommended  enactment 
of  a  statute  ratifying  the  existing  power  of  the  President  to  promulgate 
a  code  of  ethics  for  Government  employees  and  providing  sanctions  for 
violation  of  the  code.  It  recommended  enactment  of  a  statute  containing 
criminal  and  civil  sanctions  prohibiting  improper  ex  parte  communica¬ 
tions.  Establishment  of  an  Office  of  Administration  and  Reorganization 
in  the  White  House  was  called  for.  Legislation  was  also  recommended 
to  establish  a  uniform  ten-year  term  for  agency  members  and  provide 
for  an  annual  increment  in  salary  and  broadened  pension  rights.  Hearing 
examiners  should  be  given  more  prestige  and  power  and  their  compensa¬ 
tion  adjusted  accordingly.  A  permanent  Administrative  Conference  should 
be  set  up.  No  general  revision  of  the  Administrative  Procedure  Act 
should  be  undertaken.  Finally,  technical  obstacles  in  the  way  of  judicial 
review  —  of  agencies  other  than  F.C.C.,  it  should  be  noted  —  should  be 
removed  by  legislation.  Senator  Dirksen  filed  a  lengthy  and  well-written 
statement  of  individual  views. 

Administrative  Procedure  —  Senate  Subcommittee  Hearings 

The  Senate  Subcommittee’s  report  was  based  on,  or  at  least  preceded 
by,  four  days  of  hearings  on  general  problems  of  administrative  law. 
Specific  bills  and  proposals  were  not  gone  into,  but  the  hearings  were 
more  in  the  nature  of  a  symposium.  They  have  been  printed  in  a  343- 
page  volume,  available  from  the  Subcommittee.^  Among  those  testifying 

1  Hearings  Pursuant  to  S.Res.  234,  November  29,  30,  December  1,  2,  1960 
(G.P.O.  No.  63196). 
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were  Judge  E.  Barrett  Prettyman;  Dean  James  M.  Landis;  Donald  Beelar, 
a  member  of  the  Federal  Communieations  Bar  Association;  and  other 
attorneys  and  past  and  present  members  of  Federal  agencies. 

Broadcasting  and  Telecasting  of  Legislative  Proceedings 

The  subject  of  broadcasting  and  telecasting  of  proceedings  of  state 
legislatures  is  treated  in  a  Report  of  the  Massachusetts  Legislative  Re¬ 
search  Council  (Senate  No.  480,  January  25,  1961).  The  Report  is  chiefly 
concerned  with  such  matters  as  electric  roll  call  systems,  electronic  de¬ 
vices  and  legislative  printing,  and  sound-recording  of  proceedings.  How¬ 
ever,  experience  in  various  states  which  have  allowed  broadcasts  or 
telecasts  of  legislative  proceedings  is  summarized.  Some  30  states  have 
permitted  broadcasts  or  telecasts,  although  in  many  cases  these  are 
limited  to  opening  ceremonies,  the  Governor’s  message,  and  special 
events.  Committee  hearings  have  been  aired  in  only  a  few  states. 

Relevant  also  on  this  subject  is  the  report  of  the  American  Bar 
Association’s  Special  Committee  on  Individual  Rights  as  Affected  by 
National  Security.  The  report  calls  for  creation  of  a  special  Senate 
Supervisory  Committee  on  Investigative  Proeedure,  which  would  enter¬ 
tain  appeals  from  individuals  claiming  to  be  aggrieved  by  failure  of  any 
committee  to  comply  with  the  standing  rules  of  the  Senate.  This  pro¬ 
posal  was  approved  by  the  A.B.A.’s  House  of  Delegates  at  the  1961  con¬ 
vention.  The  report  also  recommends  an  amendment  to  the  standing 
rules  of  the  Senate,  among  others,  which  would  provide  that 

“No  witness  shall  be  compelled  to  give  oral  testimony  for  broad¬ 
cast,  or  for  direct  reproduction  by  motion  picture  photography,  re¬ 
cording,  or  other  means  in  news  and  entertainment  media,  if  he 
makes  objection;  nor  shall  any  witness  be  photographed  while  giving 
testimony,  if  he  makes  objection.” 

Privilege  Against  Revealing  News  Sources 

A  new  California  law.  Chapter  629  of  the  Statutes  of  1961,  adds 
a  clause  to  §  1881  of  the  Code  of  Civil  Proeedure  providing  that  a  radio 
or  television  news  reporter  or  other  person  eonnected  with  or  employed 
by  a  radio  or  television  station  cannot  be  adjudged  in  contempt  by  a 
court,  the  Legislature,  or  any  administrative  body  for  refusing  to  disclose 
the  soiHce  of  any  information  procured  for  and  used  for  news  or  news 
commentary  purposes  on  radio  or  television.- 

2  See  10  F.C.Bar  J.  212,  12  id.  265. 
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Television  Booster  and  Translator  Stations 

A  Montana  law  of  1959  (Laws  of  1959,  ch,  26)  provides  that  no  VHF 
booster  system  or  VHF  translator  system  may  be  operated  within  the 
State  of  Montana  except  in  accordance  with  a  permit  issued  by  the 
Montana  Public  Service  Commission.  A  1961  law  (Chapter  198)  provides 
for  creation  of  special  improvement  districts  to  own  and  operate  tele¬ 
vision  translator  stations  and  to  impose  taxes  on  users  thereof. 

Transmission  of  Wagering  Information 

Public  Law  87-216,  approved  September  13,  1961  (18  U.S.C.  §§ 
1081,  1084),  prohibits  use  of  wire  communication  facilities  for  transmis¬ 
sion  of  bets  or  wagers  or  betting  information  by  persons  “engaged  in  the 
business  of  betting  or  wagering.”  The  Act  also  provides  that 

“When  any  common  carrier,  subject  to  the  jurisdiction  of  the 
Federal  Communications  Commission,  is  notified  in  writing  by  a 
Federal,  State,  or  local  law  enforcement  agency,  acting  within  its 
jurisdiction,  that  any  facility  furnished  by  it  is  being  used  or  will 
be  used  for  the  purpose  of  transmitting  or  receiving  gambling  in¬ 
formation  in  interstate  or  foreign  commerce  in  violation  of  Federal, 
State  or  local  law,  it  shall  discontinue  or  refuse,  the  leasing,  furnish¬ 
ing,  or  maintaining  of  such  facility,  after  reasonable  notice  to  the 
subscriber,  but  no  damages,  penalty  or  forfeiture,  civil  or  criminal, 
shall  be  found  against  any  common  carrier  for  any  act  done  in 
compliance  with  any  notice  received  from  a  law  enforcement  agency. 
Nothing  in  this  section  shall  be  deemed  to  prejudice  the  right  of 
any  person  affected  thereby  to  secure  an  appropriate  determination, 
as  otherwise  provided  by  law,  in  a  Federal  court  or  in  a  State  or  local 
tribunal  or  agency,  that  such  facility  should  not  be  discontinued  or 
removed,  or  should  be  restored.”  j 

The  bill  was  requested  by  the  Attorney  General.  The  House  Committee 
in  its  report  (H.Rept.  No.  967)  noted  that 

“The  bill  does  not  include  within  its  provisions  radio  and  tele¬ 
vision  stations.  The  Attorney  General  is  of  the  opinion,  and  the 
Federal  Communications  Commission  agrees,  that  the  Commission 
has  adequate  authority  under  existing  law  to  prevent  the  transmis¬ 
sion  of  gambling  information  over  the  radio  and  television  facilities. 

It  is  evident  that  this  power  to  act  to  revoke  a  station’s  license  when 
that  station  is  not  operated  in  the  public  interest  (47  U.S.C.  §  312) 
is  preventing  the  misuse  of  these  means  of  communication.” 
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BAR  ASSOCIATION  SECTION 
Digests  of  Minutes  of  Executive  Committee  Meetings 

161st  Meeting 

Tlie  161st  meeting  of  the  Executive  Committee  was  held  on  March 
3,  1961,  at  the  Occidental  Restaurant.  The  following  members  were 
present:  Robert  M.  Booth,  Jr.,  Harold  Mott,  Donald  Beelar,  Frederick 
Walton,  Jr.,  Warren  E.  Baker,  Theodore  Baron,  Edward  Kenehan,  J. 
Roger  Wollenberg,  Reed  Miller,  and  James  E.  Greeley. 

Upon  motion  duly  made  by  Mr.  Baron,  seconded  by  Mr.  Beelar  and 
approved,  the  following  applicants  for  membership  were  admitted: 
Robert  A.  Woods,  Washington,  D.  C.,  Thaddeus  Goode  Holt,  Jr.,  Wash¬ 
ington,  D.  C.,  John  G.  Smith,  Washington,  D.  C.,  Bernard  Hulkower,  New 
York,  New  York,  Charles  F.  Martin,  New  York,  New  York,  John  C. 
Doerfer,  Washington,  D.  C.,  Robert  O.  Swados,  Buffalo,  New  York. 

Discussion  was  had  about  the  participation  of  the  Association  in  the 
Laurel,  Maryland  Case  in  which  the  Cliief  Hearing  Examiner  had  ruled 
that  an  applicant  had  failed  to  show  expenses  in  connection  with  its 
application  were  “legitimate  and  prudent.”  This  was  occasioned  by  a 
dismissal  of  one  application  and  the  remaining  applicant’s  agreement  to 
reimburse  expenses.  The  President  will  prepare  a  Petition  to  Intervene 
and  Request  For  Oral  Argument  on  the  appeal  to  the  Commission.  The 
President  appointed  a  committee  composed  of  Messrs.  Baron  (Chairman), 
Kenehan,  and  Wollenberg,  to  prepare  a  brief  to  be  submitted  to  the 
Commission.  Upon  motion  by  Mr.  Beelar,  seconded  by  Mr.  Wollenberg 
and  approved,  it  was  resolved  that  the  Executive  Committee  shall  review 
any  brief  which  may  be  filed  by  the  Association  in  this  matter  before 
such  brief  is  submitted  to  the  Commission. 

The  President  reported  that  he  had  appointed  David  Stevens  and 
Jack  Blume  to  prepare  a  statement  on  behalf  of  the  Association  in  con¬ 
nection  with  the  rule-making  proceedings  changing  and  restricting  the 
rule  pertaining  to  “drop-outs”  where  Section  307(b)  is  concerned. 

The  President  appointed  the  following  members  of  the  Executive 
Committee  as  liaison  officers  with  the  following  standing  committees: 

Mr.  Baker,  Legislation;  Mr.  Wollenberg,  Practice  and  Procedure; 
Mr.  Miller,  Luncheon;  Mr.  Baron,  Relations  with  the  Court;  Mr.  Kenehan, 
Membership;  Mr.  Schroeder,  Publications;  and  Mr.  Miller,  Annual 
Meeting. 
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The  President  suggested  that  the  Association  attempt  to  have  its 
Annual  Outing  to  coincide  with  the  IRE  Fall  Meeting  in  Washington. 

Mr.  Mott  suggested  that  the  Committee  give  consideration  to 
affording  members  an  opportunity  to  study  European  television  through 
a  trip  which  would  envision  inspection  of  facilities,  conferences  with 
officials,  and  a  study  of  actual  techniques.  He  said  that  his  investigation 
showed  that  by  SAS  jet  airliner  to  Europe  a  member  could  take  a  28-day 
trip  to  Stockholm,  Copenhagen,  Hamburg,  Zurich,  and  others  for  $775 
per  person,  or  an  SAS  jet  to  Europe  for  a  17-day  trip  to  London,  Rome, 
and  Paris  for  $550  per  person.  The  matter  was  taken  under  advisement. 

162nd  Meeting 

The  162nd  meeting  of  the  Executive  Committee  was  held  on  April 
14,  1961,  at  the  Occidental  Restaurant.  The  following  members  were 
present:  Robert  M.  Booth,  Jr.,  Harold  Mott,  Arthur  Schroeder,  Theodore 
Baron,  Reed  Miller,  Roger  Wollenberg,  Frederick  Walton,  Jr.,  Donald 
Beelar,  John  Midlen,  Edward  Kenehan,  and  James  Greeley. 

Frank  Fletcher,  a  past  President  of  the  Association,  attended  by 
invitation. 

Upon  motion  by  Mr.  Baron,  seconded  by  Mr.  Midlen  and  duly 
adopted,  the  statement  submitted  to  the  Committee  in  draft  form  relative 
to  the  approval  of  expenses  in  the  Laurel,  Maryland  Case  was  approved 
and  the  President  was  instructed  to  file  the  statement  with  the  Com¬ 
mission. 

The  President  reported  upon  the  action  taken  by  the  Commission  in 
the  Aztec  Community  Television  Case  in  which  the  Commission  struck 
a  pleading  as  scandalous  and  simultaneously  censured  a  practicing  at¬ 
torney  for  filing  the  pleading.  This  action  was  announced  in  a  press 
release.  The  matter  was  referred  to  the  Committee  on  Admission  and 
Grievances. 

Mr.  Fletcher  reported  upon  the  proposed  revision  of  Section  IV  of 
the  broadcast  application  form  relating  to  programming  and  he  advised 
the  Committee  that  it  had  been  suggested  an  ad  hoc  committee,  com¬ 
posed  of  representatives  of  the  F.C.C.,  NAB,  and  FCBA,  be  appointed  to 
consider  the  proposed  revisions. 

Upon  motion  by  Mr.  Schroeder,  seconded  by  Mr.  Baron  and  duly 
adopt^,  the  President  was  authorized  to  appoint  such  representatives 
as  he  deemed  appropriate  to  participate  in  such  an  ad  hoc  committee. 

Upon  motion  by  Mr.  Baron,  seconded  by  Mr.  Schroeder  and  duly 
adopt^,  such  FCBA  representatives  were  directed  to  report  to  the 
Committee  before  taking  a  final  position  upon  the  programming  proposal. 
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The  President  appointed  Messrs.  Schroeder  and  Stambler  to  investi¬ 
gate  the  feasibility  of  mailing  to  the  membership  summaries  of  court 
litigation  involving  F.C.C.  matters. 

163rd  Meeting 

A  meeting  was  held  on  May  16,  1961,  of  the  Executive  Committee  of 
the  Federal  Communications  Bar  Association  at  the  Occidental  Restau¬ 
rant.  The  following  members  attended:  Robert  M.  Booth,  Jr.,  Harold 
Mott,  Donald  Beelar,  John  H.  Midlen,  Warren  E.  Baker,  Arthur 
Schroeder,  Frederick  Walton,  Jr.,  Edward  Kenehan,  and  James  E. 
Greeley. 

Percy  Russell,  Chairman  of  the  Legislative  Committee,  attended  by 
invitation. 

Mr.  Russell  submitted  a  complete  draft  of  the  proposed  testimony 
upon  Presidential  Reorganization  Plan  for  the  Federal  Communications 
Commission  (Reorganization  Plan  No.  2).  It  was  pointed  out  that  there 
will  be  a  hearing  before  the  House  Government  Operations  Committee 
this  week  and  before  the  Senate  Communications  Subcommittee  of  the 
Commerce  Committee  next  week  upon  this  Reorganization  Plan. 

It  was  the  sense  of  the  discussion  that  the  Association  should  oppose 
the  Reorganization  Plan.  The  President  pointed  out  that  procedural 
reforms  are  desirable.  He  observed  that  most  reforms  can  be  ac¬ 
complished  within  the  framework  of  the  present  act. 

Upon  motion  by  Mr.  Greeley,  seconded  by  Mr.  Midlen  and  unani¬ 
mously  adopted,  the  President  was  authorized  to  appear  and  to  testify 
in  opposition  to  Presidential  Reorganization  Plan  No.  2  transmitted  to 
the  Congress  on  April  27,  1961,  and  to  express  the  views  reflected  in  the 
draft  prepared  by  Mr.  Russell,  as  amended  by  the  discussion  at  the 
meeting  before  the  House  Government  Operations  Committee  and  any 
other  committee  of  the  Congress  which  holds  hearings  upon  this  matter. 

Special  Meeting 
May  3,  1961 

A  special  meeting  of  the  Executive  Committee  was  held  at  the 
Occidental  Restaurant  on  May  3,  1961.  The  following  members  attended: 
Robert  M.  Booth,  Jr.,  Harold  Mott,  Frederick  Walton,  Jr.,  John  Midlen, 
Theodore  Baron,  Edward  Kenehan,  Warren  Baker,  and  James  Greeley. 

Percy  Russell,  Chairman  of  the  Legislative  Committee,  attended 
by  invitation. 

At  the  request  of  the  President,  Mr.  Russell  submitted  a  report 
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upon  the  Presidential  Reorganization  Plan  for  the  Federal  Communica¬ 
tions  Commission  (Reorganization  Plan  No.  2).  There  was  a  full  discus¬ 
sion  of  the  Plan  by  the  Committee. 

It  was  moved  by  Mr.  Baron,  seconded  by  Mr.  Mott  and  unanimously 
adopted,  that  the  President  be  directed  to  write  the  appropriate  Con¬ 
gressional  Committees  and  advise  that  the  Association  desired  to  appear 
and  testify  in  any  hearings  held  upon  the  Plan. 

It  was  moved  by  Mr.  Mott,  seconded  by  Mr.  Baron  and  adopted 
unanimously,  that  the  Association  oppose  the  Plan  as  advanced  by  the 
President. 

The  President  instructed  the  Secretary  to  make  arrangements  to 
mail  to  all  members  a  copy  of  the  Plan  and  the  accompanying  Presi¬ 
dential  message. 

The  President  reported  upon  meetings  held  involving  the  F.C.C., 
NAB,  and  the  Association  representatives,  looking  toward  modifications 
of  the  F.C.C.  proposed  changes  in  the  programming  section  (Section 
IV)  of  the  application  form  used  for  original  licensing,  renewals,  trans¬ 
fers,  and  assignments  of  broadcast  licenses. 

164th  Meeting 

A  meeting  was  held  on  June  12,  1961,  of  the  Executive  Committee 
of  the  Federal  Communications  Bar  Association  at  the  Occidental  Restau¬ 
rant.  The  following  members  were  present:  Robert  M.  Booth,  Jr.,  John 
Midlen,  Edward  Kenehan,  Donald  Beelar,  Warren  E.  Baker,  Theodore 
Baron,  Roger  Wollenberg,  Frederick  Walton,  Jr.,  Arthur  Schroeder,  and 
James  E.  Greeley. 

Percy  Russell,  Chairman  of  the  Legislative  Committee,  and  Joseph 
McDonald,  Chairman  of  the  Committee  on  Ethics  and  Grievances,  at¬ 
tended  by  invitation. 

The  President  reported  that  the  Laurel,  Maryland  Case  relating  to 
legitimate  and  prudent  expenses  in  connection  with  dismissal  had  been 
decided  in  a  manner  satisfactory  to  the  Association. 

The  President  reported  that  several  meetings  had  been  held  by 
representatives  of  the  Association,  NAB  and  the  F.C.C.  looking  toward 
revised  rule-making  changing  Section  IV  (Programming)  of  the  broadcast 
application  form.  He  advised  that  he  expected  a  revised  notice  to  be 
issued  by  June  20.  He  stated  that  participation  by  the  Association  was 
without  prejudice  to  any  position  the  Association  might  decide  to  take 
in  the  formal  rule-making  proceedings. 

Upon  motion  duly  made,  seconded  and  adopted,  the  following  ap¬ 
plicants  were  admitted  as  members  of  the  Association,  effective  July  1, 
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1961:  A.  Thomas  Breit,  New  York,  N.  Y.,  Joseph  A.  Kessler,  Washington, 
D.  C.,  Albert  H.  Dwyer,  New  York,  N.  Y.,  Lewis  Ulman,  Washington, 
D.  C.,  Leonard  Joyce,  Washington,  D.  C.,  and  John  L.  Tierney,  Wash¬ 
ington,  D.  C, 

Mr.  McDonald  reported  that  the  Committee  on  Ethics  and  Griev¬ 
ances  had  studied  and  considered  the  action  of  the  Commission  in  cen¬ 
suring  an  attorney  involved  in  the  Aztec  Community  TV  Case.  After 
discussion,  a  motion  was  made,  seconded  and  duly  adopted  that  the 
Committee  be  authorized  and  directed  to  prepare  a  request  for  the 
reconsideration  of  the  order  insofar  as  it  censured  the  attorney  on  the 
ground  that  there  was  no  substantive  grounds  for  the  action. 

A  report  of  the  Committee  on  Relations  with  the  Courts  was  received 
from  Mr.  Lovett,  Chairman  of  the  Committee,  relating  to  the  proposed 
amendment  of  Rule  37  of  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia.  A  motion  was  made,  seconded  and  duly  adopted 
authorizing  the  President  to  forward  the  report  to  the  Court. 

A  comprehensive  report  on  pending  legislation  was  submitted  by  Mr. 
Russell.  Lengthy  consideration  was  given  to  H.R.  7333  relating  to  a  re¬ 
organization  of  the  Federal  Communications  Commission.  A  motion 
was  made,  seconded  and  duly  adopted  that  the  President  be  authorized 
to  appear  before  the  Committees  of  Congress  considering  this  legislation 
to  express  the  views  of  the  Association  with  respect  thereto. 

165th  Meeting 

A  meeting  was  held  on  July  27,  1961,  of  the  Executive  Committee 
of  the  Federal  Communications  Bar  Association  at  the  Occidental  Restau¬ 
rant.  The  following  members  attended:  Robert  M.  Booth,  Jr.,  Donald 
Beelar,  John  H.  Midlen,  Arthur  Schroeder,  Edward  Kenehan,  J.  Roger 
Wollenberg,  Reed  Miller,  and  Warren  E.  Baker. 

As  a  matter  of  old  business,  Mr.  Booth  reported  that  he  had  received 
and  acted  upon  a  recommendation  by  Mr.  McDonald  s  committee  along 
the  lines  previously  discussed  with  the  Executive  Committee  relative  to 
the  F.C.C.’s  public  censure  of  an  attorney  in  a  proceeding  without  any 
hearing  on  the  charges.  Pursuant  to  the  recommendation  of  this  com¬ 
mittee,  Mr.  Booth  had  forwarded  to  the  individual  commissioners  a 
letter. 

Mr.  Booth  reported  his  participation  in  the  hearings  on  H.R.  7744 
(Harris  Bill)  and  S.  2034  (Pastore  Bill)  proposing  substantial  reorganiza¬ 
tion  of  the  F.C.C.  A  general  discussion  followed.  It  was  decided  that 
no  further  official  action  of  the  FCBA  should  be  taken  with  respect  to 
these  bills  at  the  present  time. 
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Some  discussion  was  had  with  respect  to  S.  1734,  and  the  Committee 
took  no  action  with  respect  to  this  bill  since  there  has  been  no  recom¬ 
mendation  reported  from  the  Legislative  Committee. 

Mr.  Booth  also  brought  up  the  fact  that  there  was  legislation  pend¬ 
ing  before  the  Senate  which  would  authorize  the  F.C.C.  to  dispense  with 
hearings  with  respect  to  minor  matters  on  which  there  was  no  dispute 
as  to  the  facts  (S.  2108).  This  bill  was  proposed  and  drafted  by  the  F.C.C., 
and  no  specific  position  was  agreed  upon  by  the  Executive  Committee. 

Mr.  Booth  reported  on  the  possibility  of  luncheon  meetings  during 
September  and  October  and  stated  it  is  now  definite  that  Chairman 
Minow  would  not  be  available  until  October,  but  that  Kenneth  Cox 
would  be  willing  to  speak  at  the  September  meeting.  It  was  the  con¬ 
sensus  of  the  Executive  Committee  that  it  would  be  desirable  to  have 
Mr.  Cox  speak  at  the  September  meeting  and  Chairman  Minow  at  the 
October  meeting. 

166th  Meeting 

A  meeting  of  the  Federal  Communications  Bar  Association  Execu¬ 
tive  Committee  was  held  on  October  5,  1961,  at  the  Occidental  Restau¬ 
rant.  The  following  members  were  present:  Robert  M.  Booth,  Jr., 
Theodore  Baron,  John  Midlen,  Arthur  Schroeder,  Edward  Kenehan, 
Harold  Mott,  Reed  Miller,  and  James  Greeley. 

A  motion  was  made,  seconded  and  duly  adopted  that  the  following 
former  members  of  the  Association  be  reinstated  in  accordance  with  the 
by-laws:  Thomas  Dougherty,  Washington,  D.  C.,  and  Clifford  Jones, 
Las  Vegas,  Nevada. 

A  motion  was  made,  seconded  and  duly  adopted  that  the  following 
applicants  be  admitted  to  membership  in  the  Association  effective 
immediately:  Ray  R.  Paul,  Washington,  D.  C.,  Izas  Bahakel,  Birmingham, 
Alabama,  Norman  C.  Parket,  St.  Louis,  Missouri,  Ronald  A.  Murphy, 
Seattle,  Washington,  William  J.  Potts,  Jr.,  Washington,  D.  C.,  Stanley 
Sporkin,  Washington,  D.  C.,  Thomas  W.  Fletcher,  Washington,  D.  C., 
and  Arthur  C.  Kreutzer,  Chicago,  Illinois. 

The  President  reported  that  a  local  organization.  Rules  Service 
Company,  desired  to  use  the  mailing  list  of  the  Association  to  ascertain 
interest  of  the  members  in  a  specialized  rule  service.  After  discussion,  it 
was  moved,  seconded  and  duly  adopted  that  the  Company  be  advised 
that  it  would  be  permitted  to  mail  to  members  by  using  Batt,  Bates 
service,  without  cost  to  the  Association,  and  without  any  claim  of  endorse¬ 
ment  by  the  Association  material  relating  to  the  specific  rules  services 
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proposed.  The  President  made  it  clear  that  the  Company  would  not 
obtain  a  list  of  names  of  members  of  the  Association. 

The  President  reported  upon  the  preparation  for  the  Association’s 
Annual  Outing  at  Woodmont  Coimtry  Club  on  October  10,  1961. 

The  President  reported  that  the  Committee  on  Unauthorized  Practice 
had  directed  the  attention  of  the  Editor  of  Television  Factbook  that  the 
pubhcation  had  listed  a  corporation  as  counsel  for  several  television 
apphcants.  The  Editor  has  agreed  to  delete  such  reference  in  future 
issues. 

The  President  reported  upon  the  new  legislation  amending  the 
Communications  Act  and  the  Commission’s  action  to  implement  it. 

The  Committee  considered  the  Commission’s  proposed  changes  in 
the  rules  relating  to  FM  broadcasting.  The  President  stated  that  he 
would  refer  the  matter  to  the  Committee  on  Practice  and  Procedure  for 
consideration  and  with  instruction  to  report  with  recommendations  to 
the  Executive  Committee. 

After  discussion,  a  motion  was  made,  seconded  and  adopted  that 
the  Practice  and  Procedure  Committee  be  directed  to  review  the  prac¬ 
tice  of  the  Commission  with  respect  to  bills  of  particulars,  discovery 
and  the  like,  over  the  past  several  years  and  to  make  a  report  and  recom¬ 
mendations  for  a  revision  of  the  existing  rules  relating  to  pre-trial 
procedures. 

The  President  pointed  out  that  the  Association  of  F.C.C.  Engineers 
had  adopted  a  policy  of  granting  scholarships  to  individuals  interested 
in  communications  engineering.  He  advised  the  Committee  it  was  his 
intention  to  appoint  a  special  committee  to  study  the  feasibility  of  the 
Association  setting  up  a  scholarship  program  for  students  interested  in 
communications  law. 

The  President  also  observed  that  at  the  present  time  it  is  his  feeling 
that  new  officers  take  over  the  administration  of  the  affairs  of  the 
Association  in  the  middle  of  the  busy  season  in  January.  He  stated  he 
would  refer  the  matter  to  the  Committee  on  Constitution  and  By-Laws 
for  a  study  and  report. 

The  Committee  was  advised  that  the  Chairman  of  the  F.C.C.  is 
scheduled  to  address  the  Association  at  the  next  luncheon  scheduled 
for  October  26. 
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